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Court of Appeals of the District of Columbia 


No. 4G16 

| 

Verde River Irrigation and Power District, Appellant, 


vs. 


Hubert Work, Secretary of the Interior, 


et al. 


a Supreme Court of the District of Columbia. 

| 

In Equity. 

No. 45255. : 

i 

i 

Verde River Irrigation and Power District, Plaintiff, 

vs. 

i 

Hubert Work, Secretary of the Interior, and William 
Spry, Commissioner of the General Land Office, Defend¬ 
ants. 

i 

i 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered that in the Supreme Court! of the Dis¬ 
trict of Columbia, at the City of Washington, jn said Dis¬ 
trict, at the times hereinafter mentioned, tlije following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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1 Bill of Complaint. 

Filed February 15 19*26. 

In tlie Supreme Court of the District of Columbia, Holding 

an Equity Court. 

In Equity. 

Xo. 45*255. 

Verde River Irrigation and Power District, Plaintiff, 

vs. 

Hubert Work. Secretary of the Interior, and William 

Spry. Commissioner of the (leneral Land Office, Defend¬ 
ants. 

Tlie bill of (omplaint of the Verde River Irrigation and 
Power District exhibited against the defendants, Hubert 
Work, Secretary <>f the Interior of the United States, and 
William Spry, Commissioner of the (leneral Land Office of 
the I nited States, shows: 

1. The plaintiff is a corporation duly organized and ex¬ 
isting under the laws of the State of Arizona and brings 
this suit in its own right. 

*2. The defendants arc citizens of tin* United States, 
tempoiarily resident in the District of Columbia, and are 
sued in their official capacity as aforesaid. 

.*». Tin* plaintiff by virtue of its charter and the laws of 
the State of Arizona is empowered to acquire water rights, 
lands, and rights of way, and to construct, maintain, and 
operate reservoirs and irrigation canals and ditches, hydro¬ 
electric power plants, and transmission lines, and to en¬ 
gage in the business of irrigation and supplying water for 
the irrigation of irrigable lands within a certain specified 
aiea in tin* County of Maricopa in said state of Arizona, 
and as subsidiary to such irrigation business to develop, 

transmit, and sell electric energv: and by virtue of 

• • 

‘2 its charter and the laws of said state of Arizona is 
empowered to levy assessments upon the lands with¬ 
in said area for the purpose of constructing, maintaining, 
and operating such irrigation and hydro-electric power 
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works, and empowered to issue and dispose of bonds in the 
amount of $23,000,000 for the purpose of constructing the 
said works, which bond issue has been approved, author¬ 
ized and certified by the State Board of Certification of 
said state of Arizona, consisting of the State Engineer, the 

State Attornev General, and the State Bank Examiner. 

* 

4. Shortly after the passage of the Reclamation Act of 
June 17, 1902, 32 Stat. 388, withdrawals under tlie so-called 
first and second forms under that act were ma<fle of lands 
in the Salt River Valiev in Arizona and such Withdrawal 
included the reservoir sites on the Verde River and prac¬ 
tically all of the land now embraced in the plaintiff's dis¬ 
trict, but prior to 1916 the Government, acting through 
the Reclamation Service and the Secretary of tl|ie Interior, 
had determined not to construct the project on the Verde 
River or within the area now embraced in the plaintiff's 
project and district. At that time a portion of! the waters 
of the Verde River had been appropriated and: was being 
used bv the Salt River Valiev "Water Users Association, 
but there was a large volume of Hood and unused water of 
that river which was unappropriated and going to waste. 

o. In 1916 the Paradise-Verde Water Users Association 
was organized by owners of and settlers upon! lands now 
within the plaintiff's district, and that Association in that 
year, 1916, made proper and legal appropriation of all of 
the flood and unused waters of the Verde River for use 
upon lands of the members of the Association, find in 1917 
that Association filed, with the Land Department of the 
United States, application, Phoenix 036887, uncjler the Act 
of March 3, 1891, 26 Stat. 1095, and Section 2 of the 
3 Act of Mav 11, 1898, 30 Stat. 404, for right of way 
for the Horseshoe Reservoir on the Verde River. 

6. In March, 1918, the plaintiff, then known ab the Para- 
dise-Verde Irrigation District, was organized! under the 
laws of Arizona, and the said Paradise-Verde Water Users 
Association conveyed to it, the plaintiff, the said water 
appropriation, certain engineering data, and all the rights 
of said Association under its said application for the Horse¬ 
shoe Reservoir. 

7. Thereafter the plaintiff made proper anil legal ap¬ 
propriations of the waters of Gave Greek, Skunk Greek, 
and New River, for the irrigation of lands within its dis- 
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trict and such appropriations, together with the said ap- 
propriation of the flood and unused waters of the Verde 
River, were duly approved, certified and confirmed to the 
plaintiff by the Water Commissioner of the State of Arizona 
pursuant to the laws of that State, and that the plaintiff 
ever since has been the owner of all said water rights. 

8. The application aforesaid for right of way for the 
Horseshoe Reservoir on the Verde River was opposed by 
the Salt River Valley Water Users Association, which 
also, but later, filed a similar application for said reservoir. 
After a hearing of the parties, the then Secretary of the 
Interior announced his decision that he would permit the 
plaintiff to construct its project unless an agreement should 
be reached that would permit of unified ownership and con¬ 
trol, but that if this were not done he would grant the plain¬ 
tiff's application. Thereupon, after conference with the 
representatives of the plaintiff and representatives of the 
Salt River Valley Water Users Association, the then Sec¬ 
retary of the Interior caused to be prepared a so-called 
agreement, dated May 21, 1920, purporting to be between 

the United States of America acting in that behalf 

4 through the Secretary of the Interior, party of the 

first part, the plaintiff, as party of the second part, 

and the Salt River Valiev Water Users Association as 

party of the third part, which said instrument was signed 

on behalf of the United States bv tin* then Xecretarv of the 

• • 

Interior and on behalf of the plaintiff by its representatives, 
but was repudiated and never signed by or on behalf of the 
Salt River Valley Water Users Association. A true copy 
of the said so-called agreement is tiled herewith, marked 
“Plaintiff's Exhibit A," and prayed to be read as part 
hereof. 

9. To the said so-called agreement there was appended 
a communication from George D. Christv, attornev for the 
plaintiff, to the Secretary of the Interior, dated May 22, 
1920, approved by the then Secretary of the Interior under 
date of May 25, 1920, a true copy of which is filed herewith, 
marked “Plaintiff's Exhibit B," and prayed to be read as 
a part hereof. 

10. The plaintiff is advised and believes and, therefore, 

avers that the then Secretarv of the Interior was without 

% 

authority or power to grant rights of way for reservoirs 
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and canals for irrigation purposes in the form aiid manner 
attempted in said supposed agreement, and that the only 
effect of the said instrument was to revoke the reclamation 
withdrawa 1 s aforesaid. 

11. Shortly after the said so-called agreement was signed, 
representatives of the plaintiff conferred with officials of 
the General Land Office to ascertain what should he done 
to vest the District with proper title to rights of way for 
the reservoirs and canals embraced in its projects and were 
advised to prepare and file application for such rights of 
way under the said Acts of 1891 and 1898, and so soon 
as the necessary surveys could be made, such applications 
were filed as follows: Phoenix 045945, for the Sew River 

Reservoir: Phoenix 045946, for the Skunk Greek Res- 

i 

5 ervoir; and Phoenix 049031, for the Camp Verde 

Reservoir, Horseshoe, McDowell and Paradise 
Canals, Cave Creek and Lower Cave Creek Reservoir sites, 
Skunk and Cave Creek feed canals, and Cave Crqek spread¬ 
ing canal, and power plants along the rights of way. 

12. And thereupon, under date of December 1, 1920, the 
said applications, together with the application, Phoenix 
036887, for the Horseshoe Reservoir, heretofore mentioned, 
were approved by the then Secretary, such approval being 

in words and figures as follows: 

° ! 

i 

“Pursuant to the provisions of the Act of Mark'll 3, 1891, 
26 Stat. 1095, as amended by Sec. 2 of the Act bf May 11, 
1898, 30 Stat. 404, and in further pursuance ofj contracts 
executed by me, May 21, 1920, and May 25, 1920, respec¬ 
tively, granting certain rights to the applicant! company, 
Paradisc-Verdc Irrigation District, and subject tio the stip¬ 
ulations therein set forth, this may) in six sheets,j numbered 
1, 2, 3, 4, 6 and 9, is approved so far as surveyed lands are 
shown thereon, subject to all valid existing rights and to 
all the terms, conditions and covenants of the stipulation 
executed on behalf of the said District bv George D. Christv, 
its Attorney in Fact, under date of October 25j 1920, for 
the protection of the Indian interests involved, but reserv¬ 
ing rights of way for canals or ditches constructed by 
authoritv of the United States. 

(Signed) JOHN BARTON PAYNE, 

Secretary.” 
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13. The plaintiff is advised and believes and, therefore, 
avers, that it was beyond tin* power of the then Secretary 

of the Interior to insert in his approval of the said 
f> applications any conditions not contained in the said 
Acts of 1891 and ISPS, and that the legal effect of 
such approval was to vest the plaintiff with title to the 
rights of wav for reservoirs and canals covered bv said 
approval as aforesaid. 

14. In 1918 .the plaintiff tiled application for approval 
of its district under the Act of August 11, 1916, .‘>9 Stat. 
500, and on February 5, 1921, amended said application to 
comply with regulations of the Department of the Interior 
promulgated March 0, 1918, 4(5 L. I). 307. and under date 
of June 7, 1921, the said application was approved by the 
Secretary of tin* Interior acting through the First Assist¬ 
ant Secretary of the Interior, and thereby all public lands 
in the plaintiff's district were made subject to all of the 
provisions of the laws of the State of Arizona relating to 
the organization, .government and regulation of irrigation 
districts for tin* reclamation and irrigation of arid lands 
for agricultural purposes, to the same extent and in the 
same manner in which the lands of a like character held 
under private ownership were subject to said laws, and 
all of such public lands thereupon became subject to assess¬ 
ments for the cost of constructing, acquiring, or maintain¬ 
ing tin* District's irrigation project, the same as lands of 
like character held under private ownership; and by force 
of a proviso in Section 3 of said Act of August 11, 191G, 
all of such public lands in tin* plaintiff's district remain 
subject to assessment for contribution to the cost of con¬ 
structing and maintaining the plaintiff's project, for the 
period of ten years from said date of approval of the map 
and plat of the plaintiff’s district. 

15. In tin* year 3921, the plaintiff, in conjunction with the 

State of Arizona, the Citv of Phoenix, the Countv of Mari- 

• • 

copa, and the Salt River Valley Water Users Association, 
constructed tin* Cave Creek Reservoir upon the right 
7 of way acquired by the plaintiff for said reservoir, 
the plaintiff contributing the sum of $52,000 and all 
of the engineering work, and the said reservoir being con¬ 
structed at that time for the purpose of flood control, but 
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the plaintiff having the use of the water for irrigation of 
lands within its District. 

16. Thereafter the plaintiff also proceeded with the neces¬ 
sary engineering and other work preliminary to the certi¬ 
fication of its bond issue and prosecution of work upon 
the other portions of its project, and in the course of such 
engineering work found it necessary or advisable to amend 
the location of the Camp Verde Reservoir in order to se¬ 
cure a better foundation for the dam at that reservoir site, 
and to amend the location of the line of its main canal in 
order to secure a more economical and serviceable line, and 
filed in the Land Department applications, Phoenix 054822, 
for the amended and revised location of its main canal; 
Phoenix 054036, for the amended location of -the Camp 
Verde Reservoir; and Phoenix 054937, for the Bartlett Res¬ 
ervoir at the intake of its main canal at the Vcjrde River, 
which several applications have remained unacted upon by 
the Land Department. 

17. The plaintiff's proposed bond issue of ^23,000,000 
was finally approved and certified by the State Certification 
Board of the State of Arizona on December 10; 1924, but 
the plaintiff has been hindered and prevented from dispos¬ 
ing of its bonds by reason of the cloud cast uppn its title 
to its rights of wav bv the said so-called agreement of Mav 
21, 1920, and the attempted conditional approval of its 
original applications for rights of way for reservoirs and 
canals. 

18. On January 16, 1926, the defendant, Hubert Work, as 
Secretary of the Interior, signed a paper purporting to be 
a decision, cancelling all of the plaintiff's rights aforesaid 

and directing the defendant, William Spry, as Com- 
8 missioner of the General Land Office, to take the 

necessary steps to carry such decision into effect. 

19. Thereupon the plaintiff presented to the defendant, 
Hubert Work, as Secretary of the Interior, a petition ask¬ 
ing reconsideration of said action of January 16; 1926, and 
that its status as owner of approved rights of way for reser¬ 
voirs and canals under said Acts of 1891 and 1898 be recog¬ 
nized and the defendant, William Spry, as Commissioner 
of the General Land Office, be instructed to consider the 
plaintiff’s pending applications for amendment jof its out- 
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standing approved rights of way in usual course to the 
end that such amended applications might receive approval 
and praying that the Secretary eliminate from the approval 
of the District’s original right of way maps the references 
therein to the agreements of May 21 and 25, 1920. 

20. Under date of February 13, 1926, the defendant, Hu¬ 
bert Work, as Secretary of the Interior, signed a paper 
denying the plaintiff's said petition and declaring that all 
conditional rights of way granted or made to the plain¬ 
tiff for reservoirs, dams, canals, laterals, and other struc¬ 
tures, are canceled and set aside, and declaring approval 
of the plaintiff’s district for taxation purposes under the 
Act of August 11, 1916, canceled and revoked, and directing 
the defendant, William Spry, as Uommssioner of the Gen¬ 
eral Land Oflwe, to cause proper notations to be made upon 
the records of his office and of the local land office, and to 
take any further steps which might be necessary to form- 

all v carrv such decision into effect. 

• • 

21. The plaintiff is advised and believes and, therefore, 
avers that the defendant, Hubert Work, as Secretary of the 
Interior, is without power to cancel or set aside or to direct 
or cause to be canceled or set aside the plaintiff’s said ap¬ 
proved rights of way for reservoirs and canals, or 

9 to cancel or revoke the said approval of the plain¬ 
tiff's district for taxation purposes under the Act 
of August 11, 1916, but is advised that unless restrained 
and enjoined by this Honorable Court the defendants will 
proceed to cause notices of such cancellation and revoca¬ 
tion to be issued and to cause notations of such cancella¬ 
tions and revocations to be made upon the records of the 
General Land Office and of the local land office, and thereby 
create clouds upon the titles of the plaintiff to its said 
approved rights of way for reservoirs and canals and fur¬ 
ther hinder and delay it in the carrying out of its project 
and irrigation of the lands within its district, and, being 
without remedy at law, the plaintiff prays: 

1. That process of this Honorable Court may issue di¬ 
rected to the defendants, Hubert Work, as Secretarv of the 
Interior, and William Spry, as Commissioner of the 
General Land Office, requiring them to appear and make 
answer hereto. 
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2. That the defendant, Hubert Work, as Secretary of 
the Interior, and the defendant, William Spry, «is Commis¬ 
sioner of the General Land Office, be by decree of this 
Honorable Court restrained and enjoined from carrying out 
the aforesaid decision of the defendant. Hubert Work, and 
from issuing notices of cancellation or revocation of the 
plaintiff's approved rights of way for reservoirs, dams, 
canals, laterals, and other structures aforesaid, or of the 
approval of the plaintiff's (listriet under the Act of 1916, and 
from causing notations of such cancellation or revocation 
to be made upon the records of the General Land Office 
or of the local land office, and from taking any iother steps 
to formally carry said decision into effect. 

3. And that the defendant, William Spry, as Commis¬ 
sioner of the General Land Office, be bv mahdatorv in- 
junction required to consider the plaintiff’s said applica¬ 
tions for amendment of its approved rights of way 

10 in usual course, and if found to comply with the 
law and regulations to transmit the same to th> 
defendant, Hubert Work, as Secretary of the Interior, 
and that the defendant, Hubert Work, as such Secretary 
of the Interior be by a mandatory injunction required to 
consider and act upon said amended applications. 

4. And that pending the proceedings herein jtlie defend¬ 
ant, Hubert Work, as Secretary of the Injterior, and 
William Spry, as Commissioner of the General Land Office, 
be restrained from taking any stops to carry out the said 
decision of February 13, 1926, of the said! defendant, 
Hubert Work, as Secretarv of the Interior. 

5. And that the plaintiff may have such other or fur¬ 
ther relief as the premises warrant and to the! Court shall 
cp ( >rn meet 

VERDE RIVER IRRIGATION AND 
POWER DISTRICT, i 
Bv E. W. MICHAEL. 

* s 

Its President. 


WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 


2—461 6a 







10 


VERDE RIVER IRRIGATION AND POWER DIST. VS. 


District of Columbia, s$: 

Ezra W. Michael, being: dulv sworn according: to law, 
deposes and says that he is President of the Verde River 
Irrigation and Power District, and has read the foregoing 
bill of complaint by him subscribed on behalf of said Dis¬ 
trict, and that the matters and things therein set forth are 
true to the best of his knowledge, information, and belief. 

E. W. MICHAEL. 

Subscribed and sworn to before me this 15th day 
11 of February, A. D., 1926. 

[notarial seal.] 

MARGARET C. SCOFIELD, 
i (Notarg Public , I). C.) 

Plaintiff’s Exhibit A. 

Agreement . 

This agreement made and entered into this 21st dav of 
Mav, 1920, bv and between the t’nited States of America, 
acting in that behalf through the Secretary of the Interior, 
party of the first part, the Paradise Verde Irrigation Dis¬ 
trict, organized under the laws of the State of Arizona, 
party of the second part, and the Salt River Valley Water 
Users’ Association, a corporation organized under the 
laws of the State of Arizona, party of the third part: 

Witnessetli: 

Whereas the party of the third part is now in the con¬ 
trol and management of the Salt River project in the State 
of Arizona, constructed under the United States Reclama¬ 
tion Act by the party of the first part, and 

Whereas there are now available additional waters not 
now conserved or developed, but which are susceptible of 
conservation and development and which can be beneficially 
used upon lands lying within and adjacent to the said Salt 
River project, and 

Whereas the second and third parties are desirous of 
developing and conserving such waters and beneficially 
using the same, and purpose to construct the necessary 
dams, canals, pumping plants, power plants and irrigation 
works therefor at their own expense, and 
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Whereas the said party of the first part is desirous of 
having developed and conserved to thcj fullest ec- 

12 nomieal extent and beneficially used for the purpose 
of irrigation and otherwise all of said waters. 

Now, therefore, the parties hereto in consideration of the 
premises and agreements hereinafter contained, to be ob¬ 
served, kept and performed on the part of thejseeond and 
third parties hereto, it is mutually agreed as follows: 

1. The party of the first part grants to the party of the 
second part, and its successors and assigns, the right and 
privilege to construct and maintain storage reservoirs on 
the Verde River upon lands withdrawn unddr the pro¬ 
visions of the reclamation act of June 17, 1902 (32 Stat., 
388), and acts amendatory thereof or supplementary 
thereto, hereinafter referred to as the Reclamation Law, at 
the Horseshoe and Camp Verde reservoir sites, and also 
for other reservoirs on New River, Skunk j Creek and 
Cave Creek. The party of the second part shall make due 
application under the laws of the United States for rights 
of way over unreserved public lands for such dpms, canals 
and ditches as may be necessary or proper for the purposes 
of utilizing, diverting, carrying and distributing? the waters 
appropriated, conserved, and developed by the party of the 
second part. The party of the second part \yill further 
make application under the laws of the United States to 
construct, maintain, and operate power plants at available 
and suitable sites upon, near, and along the said Verde 
River and the lines of said canals in connection with and 
auxiliary to the operation and maintenance of the dams 
and canals above mentioned. 

2. The party of the first part grants to the party of the 
third part, its successors and assigns, the j right and 
privilege to construct and maintain a reservoir jat Mormon 
Flat on Salt River upon lands withdrawn j under the 
reclamation law, and the party of the third parti shall make 

due application under the laws of the United States 

13 for rights of way over unreserved publijc lands for 
dams, canals and ditches, necessary or proper for the 

purpose of utilizing the waters stored in such reservoir. The 
party of the third part will also make application under 
the laws of the United States to construct maintain, and 
operate power plants at available sites uponj near, and 


i 
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along Salt River in connection w*!h the dams and canals 
above set forth and in connection with the present works 
of the Salt River project. 

3. The party of the second part agrees to proceed as 
speedily as can he done to construct the Camp Verde and 
Horseshoe Reservoirs and a diversion dam or dams on the 
Verde River with proper distribution canals and laterals 
from such dams, together with a reservoir or dam on 
Cave Creek, a reservoir or dam on Xew River, and a 
reservoir or dam on Skunk Creek, together with canals 
leading therefrom for the conservation of the available 
waters of the Verde River, (hive Creek, Xew River and 
Skunk Creek, and the utilization for power and irrigation 
purposes of the waters which can be so conserved and 
developed, all at its own expense, and further agrees that 
irrigation works to be constructed by it on Cave Creek, 
Skunk Creek and Xew River shall be begun and prosecuted 
as speedily as may be practicable, and that such irrigation 
works when so constructed shall not increase the danger 
of damage or loss by floods to tin* works of the third party 
and the lands of its shareholders. 

4. The party of the third part shall proceed as speedily 
as it can conveniently so do to construct a reservoir on Salt 
River at Mormon Flat for power and irrigation purposes 
and to otherwise develop such additional water as can be 
economically done and as is required for tin* irrigation of 
the lands now belonging to its shareholders within the 
present confines of the Salt River Project, Pmritlctl . that 

if the waters so stored or developed by it shall prove 
14 to be in excess of the amount required for the needs 

of its said present shareholders, the third party may 
apply such excess waters, if any there be, to such additional 
lands inside or outside of the present confines of the Salt 
River project as the third party may determine and deem 
advisable. 

5. The third party may, if it so elects, enlarge the present 
boundaries and acreage of the Salt River project so as to 
include the lands embraced within and irrigable from the 
proposed irrigation works of the second party and may so 
amend its articles of incorporation as to provide for the 
land-owners under the second party proportional repre¬ 
sentation upon its board of directors and its council and 
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if and when the landowners under the second party shall 
so become a part of the third party with such proportional 
representation, then and in such event, and thereafter, the 
third party shall he entitled to take over the management 
and operation of the dams, canals, laterals, and pumping 
plants built or constructed by the party of the second part, 
together with the control of the waters stored thereby and 
the distribution of such waters to the land owners under 
the second party and may also thereafter assurpe the con¬ 
trol and management of the power plants constructed and 
to be constructed by the said second party hereunder, and 
of the sale and distribution of the hydroelectric energy to 
be generated thereby, paying, however, into tljc treasury 
of the second party all the net revenues received or de¬ 
rived by the said third party from such sale or distribution 
of such electric energy, which said net revenue f>o received 
shall be used and devoted by the second party jto the pay¬ 
ment and discharge of the principal and interest of irriga¬ 
tion district bonds and other indebtedness existing or in¬ 
curred bv the said second partv for and in connection with 
the construction of dams, canals, power plants, 
15 pumping plants and irrigation works, until such time 
as the entire original construction costs thereof have 
been fully met, paid, and discharged, principal and in¬ 
terest, and after such construction costs have I been fully 
paid, met and discharged, then and thereafter t|ie net pro¬ 
ceeds of all such hvdro-electric energv shall be retained 
by the third party for the use and benefit of su<j*h enlarged 
project and during the time that the net revenues from the 
sale of hydroelectric energy generated by the pcfwer plants 
and irrigation works of the second party are being used 
and devoted to the payment and discharge of the construc¬ 
tion costs of the second partv and the revenues I derived bv 
the third party from hydroelectric energy generated by 
power plants constructed, managed, or operated by the 
third partv shall be used bv the said third partv as it mav 
direct and for the benefit of its shareholders, owning lands 
now included in the Salt River Project, and iafter such 
period has expired, then all the revenues derived from the 
sale and distribution of electric energy generated by power 
plants and irrigation works constructed, owned, or con¬ 
trolled by the second party and the third party ^shall apply 


i 
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to the enlarged project without apportionment and may be 
used for sucli purposes as the controlling authorities of 
such enlarged projects may from time to time determine. 
The words “original construction" as herein used shall be 
deemed to mean first construction as distinguished from 
betterments, repairs and renewals. And if and when the 
said second party shall become a part of the Salt River 
Valley Water Users' Association with such proportional 
representation upon the controlling boards of said third 
party to store waters of the Salt River above its confluence 
with the Verde River for use upon the lands of its share¬ 
holders within the present confines of the Salt River Pro¬ 
ject, prior and superior to the rights of the Paradise Verde 
Irrigation District to store waters of the Verde River 
lb for use upon the lands within the present confines of 
the said Paradise Verde Irrigation District, but if 
said second party does not become a part of the Salt River 
Valley Waters Users' Association nothing contained herein 
shall be construed as an admission or a waiver of any rights 
or claims which either of the parties hereto may have or 
assert to anv waters of the Salt or Verde River but the 
adjudication of such rights and claims may be made by the 
courts without being in any wise prejudiced by the pro¬ 
visions hereof. Nothing herein contained shall be con¬ 
strued as preventing the third party from extending its 
present boundaries from time to time so to include other 
and additional lands not within the present boundaries of 
the second party and the third party if and when additional 
waters shall or may be from time to time developed there¬ 
from. Xo amendment of the Articles of Incorporation of 
the pa»’ty of the third part shall be made without the ap¬ 
proval of the Secretary of the Interior. 

f>. If and in the event the party of the third part shall so 
extend its boundaries and accord to the second party pro¬ 
portional representation upon its governing boards, then 
during the time there shall be any construction cost, prin¬ 
cipal or interests, remaining unpaid in connection with the 
Paradise Verde Irrigation District all cost of maintenance 
and operation and of improvements, repairs, replacements 
and betterments therefor shall be borne and paid for by 
the land owners under the Paradise Verde Irrigation Dis- 
trict and all costs and charges of maintenance and opera- 
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lion of the dams, canals, and pumping plants ^furnishing 
water to the Salt River Project and of the improvements, 
repairs, replacements and betterments therefor shall be 
borne bv the owners of the lands within the Salt River 
project, but the executive and overhead charges of such 
enlarged project shall be apportioned to land borne 

17 by each of said projects or units of such enlarged 
project proportionately according to acreage. 

7. In the event the third party shall not extend its bound¬ 
aries and accord to the second party proportional represen¬ 
tation upon its governing boards as hereinbefore provided, 
then the second party agrees that it will at all times observe 
and respect the vested rights of the third parity and its 
shareholders in and to the waters of the Verde River here¬ 
tofore appropriated and belonging to the said party and its 
shareholders as presently constituted and that I it will co¬ 
operate with the third party whenever requested to the 
fullest extent to devise and provide for an amicable adjust¬ 
ment and settlement of their respective rights to the use of 
the waters of the Verde River. 

8. All construction, whether dams, canals, pojver plants, 
pumping plants and irrigation works undertake!! or prose¬ 
cuted by the second party and by the third partly or either 
of them hereunder shall be done and performed agreeably to 
the class of construction heretofore used and employed by 
the United States in reclamation construction; and shall 
at all times be subject to the approval and supervision of 

the Secretarv of the Interior as to the time of! beginning 

• - - 

construction, rate of progress, design, capacity 

ciencv. 

•> 

9. The legal title to the storage dams constructed or to 
be constructed hereunder upon lands witlulrawii under the 
Reclamation Law by the second party and the third party 
or either of them shall remain in the United States of 
America and under its direction and supervision until 
otherwise agreed by the parties hereto. 

10. Nothing herein contained shall be construed so as to 
deprive the Salt River Valley Water Users’ Association 
or anv of its shareholders or their successors of anv right 

or privilege-to use on lands within the ’Salt River 

18 Project any water of the Salt or Verde Rivers which 
said lands have heretofore enjoyed. 


and suffi- 
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11. That nothin.tr herein contained shall be held or con¬ 
strued to abrogate, modify or limit the provisions of Section 
15 of contract between tin* United States and tin* Salt River 
Valley Water Users* Association dated September G , 1 i>17, 
relative to Indian water rights under provisions of Section 
2 of the Act of Congress of May V.'. b)K> (3<) Stat., 130). 

12. The party of the second part shall within three years 
from the date hereof show to the satisfaction of the Seere- 
tarv of the Interior that it has made arrangements so that 
the necessary funds shall be available for the construction 
required hereunder and shall within said period have begun 
construction, and shall prosecute the same diligently so 
that the storage dams herein provided to be constructed 
shall be completed within six years from the date hereof. 
Upon failure of the party <>f the second part to comply 
with the provisions of this paragraph, or within such rea¬ 
sonable extensions of the periods herein stated as tin* Sec- 
retarv of the Intenor mav allow, the Secretarv of the In- 
terior mav declare this contract abrogated in whole or in 
part. 

15. The provisions in this agreement contained, to be 
kept, observed, and performed by the third ]>arty shall not 
become operative or bindiu.tr upon it until and unless this 
agreement shall have* been ratified and approved by the 
third party, as approved in its articles of incorporation and 
by-laws. 

Dated at Washington, I). (\, tin* dav and vear first above 
written. 

UNITED STATUS OF AMFHICA. 
(Signed) By JOHN BARTON PAYNE. 

PARADISE VERDE IRRIGA¬ 
TION DISTRICT, 

(Sitrued) Bv .1. I). BOWERS, 

A. X. HEDGEPETH. 

; SALT RIVER VALLEY WATER 
USERS’ ASSOCIATION, 

By —-, 

President. 
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Plaintiff’s Exhibit B. 
(Copy.) 


Washington, D. C., May |22, 1920. 
Tlio Sccretarv of llio Interior. 

! 

Sir : I 

On behalf of the Paradise-Verde Irrigation District, and 
as supplementary to the contract which was approved by 
you and by the District on May 21st, I request: your ap¬ 
proval of a grant to the Paradise-Verde Irrigation District 
to occupy the strip of land withdrawn under the Reclama¬ 
tion Act on either side of Verde River from Camp Verde 
to its mouth for use for canals for irrigation and power 
development, together with necessary buildings or other 
structures in connection with such uses, the power develop¬ 
ment and all structures connected therewith to be regarded 
as part of and appurtenant to the dams constructed on the 
Camp Verde and Horseshoe reservoir sites, the right to 
the use of which was granted by you in the said contract 
of May 21st, 1920. 

Verv respect full v. 

(Signed) GEORGE I). CHRISTY, 

Attorney for Raradise-V errie lrrigotion {District. 

Approved May 25, 1920, subject to the conditions of the 
contract of Mav 21, 1920. | 

(Signed) * PA YX E, 

Secretary . 
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Rule to Show Cause. 
Filed February 15,1926. 


# 


Upon consideration of the bill of complaint I herein, it 
is this 15th dav of Februarv, 1926, bv the Court ordered 
that the defendants, Hubert Work, as Secretary of the 
Interior, and William Spry, as Commissioner of the Gen¬ 
eral Land Office, show cause, if any they have, oii or before 
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the 26th dav of Fehruarv, 1926, whv tliev and each of them 
should not he restrained as prayed in said bill of complaint, 
provided a copy hereof, ami a copy of said bill of com¬ 
plaint, be served upon each of them on or before the 22d 
dav of Fehruarv, 1926. 

A. A. IIOEIILIXG, 

Justice. 

Marshal's lief uni. 

Served a copy of the within Rule & Bill of Comp, on 
Hubert Work & William Spry by his seety. B. W. Mc¬ 
Laughlin each personallv: 2 lb 26. 

E. C. SNYDER, 

l . .S'. Marshal. 

F. 


A usurer. 


Filed Fehruarv 26,1926. 


Come now the defendants in the above entitled cause and 
in response to the rule to show cause therein issued and 
for answer to the bill of complaint say: 

l-o. They admit the averments of paragraphs 1 to 2, in¬ 
clusive. 

21 4. Answering the a»erments of paragraph 4 they 

admit that witiidrawals were made under the first 

and second forms as provided by the reclamation act of 

June 17. 1902 (22 St at. 2SS), of reservoir sites on the Verde 

Reservoir and of practically all the land now embraced in 

plaintiff’s irrigation district, and, if the averment that the 

(iovernment acting through the Reclamation Service and 

the Secretary of the Interior had determined, prior to 1916, 

not to construct the Salt River project on the Verde River 

or within the area now embraced in plaintiff's project and 

district, is intended to allege that the United States had 

eliminated from its plan of irrigation under the Salt River 

project the lands included in plaintiff’s district through 

the expenditure of motievs out of the reclamation fund 
* • 

nrovided bv the net of June 17, 1902, tliev admit such aver- 

i • 7 / * 
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ments and state the further fact to be that the Reclamation 
withdrawal of the land proposed to be irrigated by the 
plaintiff was revoked prior to 1916, but that reservoir sites 
on the Verde River and a strip of land one mile wide on each 
side of said river throughout the territorv involved in this 
suit were still retained bv the United States under first 
forms of reclamation withdrawal and they further aver 
that it was not then the intention of the Government, acting 
through the Reclamation Service and the Secretary of the 
Interior or otherwise, to relinquish the control of these 
reservoir sites and reserved areas along said river for the 
reason that their control was essential to the protection of 
the constructed Salt River project and to further irrigation 
in the vicinitv should it be ascertained that! additional 
waters were available. 

They admit that in 1916 a portion of the waiters of the 
Verde River had been appropriated and was being used by 
the Salt River Valley Water Users' Association, which as¬ 
sociation, they aver, has succeeded to the manage- 
22 ment and control of the Salt River project, under 
a contract with the United States dated jSeptember 
6, 1917, and further state that said association jwas and is 
obligated by law and said contract to repay to ;the United 
States over $10,000,000, being the cost of the Salt River 
project, of which amount over $7,000,000 remains to be paid. 
They admit that this association had not appropriated 
the flood waters of the Verde River, but deny that a large 

volume of the ordinarv flow of the Verde Rivfer was nil- 

« 

appropriated or unused and state that the amount of un¬ 
used waters was unascertained and the subject of much 
dispute, and is still the subject of controversy between the 
plaintiff and the Salt River Valley Water Userfs’ Associa¬ 
tion, which matter is of vital interest to the United States 
and its reclamation program by reason of thejlargc debt 
due the United States on account of the Salt River project 
as aforesaid, repayment of which is dependent upon the 
success of said project. 

f)-6. They admit the averments of paragraphs 5 and 6. 

7. They admit the averment of paragraph 7 ajnd further 
state, on information and belief, that Gave Creek, Skunk 
Creek and Xew River are drv water courses which onlv 


i 





20 


VERDE RIVER IRRIGATION AND POWER DIST. VS. 


carry flood waters and offer no source of irrigation except 

as incidental to development from the Verde River. 

S. Thev admit that the Salt River Valiev Water Users' 

% • 

Association opposed plaintiff's application for a right of 

wav for the Horseshoe Reservoir on the Verde River and 

that the Salt River Valiev Water Users’ Association filed a 

% 

similar application for such reservoir in 1918, which ap¬ 
plication remains suspended in the liles of the Land De¬ 
partment. They admit that the then Secretary of the In¬ 
terior, in 1920, heard tin* arguments of the Paradise Water 
Users’ Association, predecessor of this plaintiff and of the 
Salt River Valley Water Users' Association, and ruled 
that the former association should be given an op- 
23 portunity to construct its project, which then con¬ 
templated the irrigation of some 80,000 acres of 
land, unless an agreement should he reached that would per¬ 
mit of unified ownership and control, but deny that said Sec¬ 
retary ruled that the then pending application for a reser¬ 
voir site for the Horseshoe Reservoir would be uncon¬ 
ditionally granted pursuant to the act of March 3, 1891 (26 
Stat. 1095), and section 2 of the act of May 11, 1898 (30 
Stat. 404), as an alternative, and further deny that it was 
ever intended to vest in the district the unqualified control 
under said acts of 1891 and 1898, or otherwise, of this or 
anv reservoir site, or other area then withdrawn for reela- 
mation purposes along the Verde River. They aver that, 
on the contrary, it was, and has ever been, the intention, 
and was in fact the practice of the then Secretary of the 

Interior, his successor in office and the defendant Secretarv 

• 

of the Interior, to avail the Government of the aid of this 
plaintiff and its predecessor in the furtherance of reclama¬ 
tion through the use of the unappropriated waters of the 
Verde River and its tributaries, pursuant to cooperative 
agreements authorized bv section 2 of the act of Februarv 
21, 1911 (36 Stat. 925). 

Thev admit that a contract was executed as averred bv 

• * 

the plaintiff, which contract they say was made and ex¬ 
ecuted pursuant to said act of February 21, 1911, and 
which said contract, they aver, was binding* upon the said 
plaintiff in each and every portion and particular and as to 
each and every provision unto said plaintiff and its pre¬ 
decessor relating, notwithstanding the failure of the Saif 
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River Valley Water Users* Association to join! therein as 
by plaintiff averred. 

9. They admit the averments of paragraph 9.; 

10. Answering the averments of paragraph 10 they state 
that tliev are advised and believe that the matters 

24 therein stated are conclusions of law wliihh tliev are 
not required to admit or to deny. 

11. They admit the averments of paragraph 111 and state 
the further facts to be that the advice given by it lie officials 
of the General Land Office did not, and could not!, supersede 
the contract made bv the Secretarv of the Interior, and 
merely constituted a procedure whereby the project could 
be put of record in the Land Department and approved by 
the Secretary of the Interior, as to the location!of the pro¬ 
posed works to be constructed, as contemplated by para¬ 
graph 8 of the contract of May 21, 1920. And they further 
state that certain of the lands covered by the japplication 
filed by plaintiff, including the reservoir sites atjid rights of 
ways along the river were withdrawn for forestry purposes 
and under the supervision and control of the Secrctarv of 

A • 

Agriculture and state that the onlv consent given bv the 

said Secretarv of Agriculture to the use of such lands bv 

• » < •- 

plaintiff’s predecessor and by plaintiff was jeonditioned 
upon the agreement of May 21, 1920, and jin reliance 
thereon, and was not an approval of the acquisition of 
rights and title under the act of March 3, 1891,! as contem¬ 
plated and required by section 18 of said act. 

12. They admit the averments of paragraph 12 and state 
the further fact to be that the approval jtheretofore 
referred to was given solely pursuant to thejcontract of 
Mav 21, 1920, and its supplement of Mav 25,11920, as to 
lands withdrawn for reclamation purposes, and under the 
acts of March .*», 1891, and of May 11,1898, as to unreserved 
lands, and as to such unresrved lands subject' also to the 
provisions of the contract of May 21, 1920, and its supple¬ 
ment of Mav 25, 1920. 

13. Answering the averments of paragraph IjO they state 
that they are advised and believe that the matters therein 

set forth are conclusions of law which, they are not 

25 required to affirm or to deny. 

14. Answering the averments of paragraph 14 
they admit all the matters of fact averred therein, to wit, 
that plaintiff filed, and the Secretary of the Interior ap- 
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proved, on Juno 7. 11)21. an application for the right to 
tax public lands within the plaintiff's project, pursuant to 
the act of August 11, 191(1 (29 Stat. 7)00), and the further 
state the fact to be that this approval was made subject 
to the limitations, and rights granted and reserved bv the 
United States, in the contract of May 21. 1920, and that 
said approval was in words and figures as follows: 

Approved under the act of August 11, 1910 (29 Stat. 
7)00. as to all public lands, subject to entry and entered 
lands for which no tinal certificates have been issued, sub¬ 
ject. however, to the terms of the contract of Mav 21, 1920, 
between the Secretary of the Interior and the Paradise- 
Vert U» Irrigation district. 

They are informed and believe that tin* averments of 
tin* plaintiff as 1<> the legal effect of this approval 
and tie* rights accruing thereunder to it are conclusions of 
law which they are not required to affirm or to deny. 

lb. Answering the averments of paragraph 17) they 
admit that a reservoir was constructed as by plaintiff al¬ 
leged. but state that they have no knowledge of the ex¬ 
penditures made by the plaintiff in respect thereto or the 
rights acquired in eonneetion therewith save the averments 
of plaint iff in this respect and can neither affirm nor deny 
said averment and require strict proof thereof. 

Id. Answering the averments of paragraph lb they ad¬ 
mit that applications 07>4S22, 07)492(5 and 07)4927 were filed, 
as alleged. As to tin* work performed by said plaintiff 
therein averred, and the reasons assigned for the filing of 
said applications, they have no knowledge save plaintiff's 

statements thereof and can neither admit nor denv 

• 

2<5 them and therefore require strict proof thereof. 

They deny tin* averments that said applications 
have remained unacted upon by the Land Department, and 
state that tin* said applications were, by decision dated 
May If). 1922, suspended pending proof of compliance with 
the contract of May 21. 1920. by the plaintiff, on penalty 
of rejection for default in that respect and further state 
that by decision of February 27>, 1920. these applications 
wore finally rejected because of failure in that respect, 
and further because of the requirements of the United 
States that the areas withdrawn for reclamation pur¬ 
poses and covered thereby were required to he held by the 
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United Slates in connection with the Salt River project, 
in which the United States lias a present financial interest 
which must he conserved. 

17. Answering the averment of paragraph 17 they admit 
that the plaintiff’s hond issue of $23,000,000 lids hecn ap¬ 
proved as by plaintiff averred. They deny that the plain¬ 
tiff has any title to the rights of ways over any public 
lands covered by its project and in consequence] deny that 
tlie contract of Mav 21, 1920, cast anv cloud thereon, and 
aver that the contract of May 21. 1920, represents the sole 
and exclusive source and authority for the occupancy or 
use by the plaintiff of any rights of ways or rescfrvoir sites 
upon the public lands of the United States withiiji the plain¬ 
tiff's irrigation district or its project, and that said con¬ 
tract. until the filing of this suit, has been recognized and 
regarded, both by plaintiff and its predecessor’ and these 
defendants, and their predecessors in office, as the sole and 
exclusive source of such rights and privileges in the said 
plaintiff and its predecessor. 

18. Answering the averments of paragraph 18 they ad¬ 
mit that on Januarv 10, 1920, defendant Secrefarv of the 

Interior declared revoked and canceled all rights 
27 accruing to said plaintiff under Ihc saijd contract 

of May 21, 1920, in accordance with the right so to 
do reserved to said defendant Secretary in section 12 of 
said contract, which action was taken after repeated exten- 
m’ods of time to said plaintiff for compliance with the terms 
of said contract or within which to furnish Evidence of 
abilitv to eomplv therewith and was exclusively in the in- 
tcrest of the United States, and at the request of a sub¬ 
stantial number of the members of the plaintiff (district, to 
the end that other and adequate arrangements may he 
made for the proper utilization of the reservoir sites which 
are still withdrawn for reclamation purposes pursuant to 
the act of June 17, 1902, and laws amendatory thereof. 

19-20. They admit the averments of paragraphs 19 and 20 
and further state the facts to he that nothing wa|? shown by 
plaintiff which would permit the defendant Secretary of the 
Interior, in the exercise of the powers, duties ami discretion 
vested in him by law, to modify his previous decision or to 
conclude that the facts warranted him in taking the action 
by plaintiff then sought. 
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21. Answering so much of paragraph 21 as avers matters 

’lot conclusions of law tliev admit that, unless restrained bv 

• ' • 

this honorable* court, tlu*y will note upon the records of the 
lmnel Department cancellation of the contract of May 21, 
1920. and all plaintiff's rights thereunder. They deny that 
plaintiff acquired any vested rights or titles by virtue of 
said contract or tin* alleged approvals of rights of ways 
under the acts of March 2. 1891. and May 11, 1898, or 
under the act of August 11, 191b, and state that the contract 
of May 21, 1920, and the supplement thereto of May 25, 
1920, with such extensions thereof as were heretofore 
granted to this plaintiff, represent tin* sole and exclusive 
rights by said plaintiff acquired with respect to the 
2S right use;of lands belonging to the United States in 
connection with its irrigation project, and further 
state* that all alleged rights claimed by plaintiff to have been 
acquired under other sources were not in fact grants made 
pursuant to those laws, but men* forms adopted to serve the 
ends contracted for in the agreement of May 21, 1920, pur¬ 
suant to the act of February 21, 1911, and in no case did the 
approvals of any maps constitute* an exercise of the power 
of investigation or judgment and discretion required by 
these respective laws to be exorcised by the defendants in 
tin* grant ing of rights or privileges under the acts of March 
.*». 1891, May 11, 1S9S. and August 11, 191(5, and further 
state that, unless tlu* approvals claimed by plaintiff to have 
been given pursuant to these said acts we*re mere forms of 
procedure incidental to tlu* contract of May 21, 1920, said 
approvals were* void and plaintiff acquired no rights of any 
kind by virtue thereof. 

And further answering the bill of complaint these defend¬ 
ants state that plaintiff is not entitled to any relief in 
equity because of its laches in failing to sooner attempt to 
assert claim to titles pursuant to the* acts of 1891 and 1898 
and is estopped to now make* such a claim after purporting 
te> relv upon the* contract e>f Mav 21. 1920, as the sole source 
of its rights for more than live* years, to the* detriment of the 
I nit eel States and these* elofendants who have continuously 
and in gooel faith sought to aid plaintiff in a venture in fur¬ 
therance* of the utilization of its withdrawn reservoir and 
power sites for the purposes for which they were withdrawn 
and under conditions of supervision to which they were by 
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law entitled and which they were and are hound tjo maintain 
and exercise for the protection of the interests of |the United 
States, as the said delay in asserting the invalidity of the 
contract has deprived the United States, acting through 
these defendants, of an opportunity by appropriate 

29 proceedings to terminate all claims of plaintiff to 
vested rights in said withdrawn lands in;order that 

appropriate use thereof might have been made in pursuance 
of the reclamation act and its amendments. Thev further 

i • 

aver that plaintiff has elected its forum and mujst abide by 
its decisions. And for further answer thev aver that the 
damage by plaintiff averred is anticipated and Speculative 
and should not move this honorable court to interfere since, 
if plaintiff be correct in its claims, the acts of tlijese defend¬ 
ants complained of by the plaintiff were of no effect in law 
or in fact and should not and will not deter anyone from 

i • 

buying bonds on the security of plaintiff's project. 

Wherefore, having made full and complete anjswer to the 
bill of complaint these defendants pray that the rule to 
show cause be discharged, the bill of complaint dismissed 
with their reasonable costs, and that they be permitted to 
go hence without dav. 

HUBERT WORK,| 

Secret an) of f he\J uterior. 
WILLIAM* SPRY,j 

Commissioner of the General Laud Otjice. 
By Their Attorney, DOXALI) V. HUNTER, 

Attorney for Defendants. 

District of Columbia, ss: 

I, Donald V. Hunter, being duly sworn, say that 1 have 
read and am acquainted with the contents of the foregoing 
answer, by me subscribed and that I am inforinjed that the 
matters of fact set forth therein are true and that I believe 
them to be true. 

DONALD V. HUNTER, 
Attorney for Defendants. 

30 Subscribed and sworn to this 26 dav of February, 
1926, before me. 

[notarial seal.] W. BERTRAND ACKIlR, 

Notary Public in and for the 

District of Columbia. 
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Motion to Strike Out Defendants' Answer. 
Filed March *2, 1926. 


Comes now the plaintiff and moves the Court to strike 
out the defendants' answer and for cause shows that the 
same is not verified in accordance with the rules of this 
Court in that the same is verified upon information and be¬ 
lief hv the attornev for the defendants. 

• • 

And the plaintiff further in the alternative moves the 
Court to strike out portions of the said answer and for 
causes shown as hereinafter specified: 

First. The portions of Paragraph 4 of the answer read¬ 
ing: 

“and thev further aver that it was not then the inten- 
tion of the Government, acting through the Reclamation 
Service and the Secretary of the Interior or otherwise, to 
relinquish the control of these reservoir sites and reserved 
areas along said river for the reason that their control was 
essential to the protection of the constructed Salt River 
project and to further irrigation in the vicinity should it he 
ascertained that additional waters were available." 

“and further state that said association was and is obli¬ 
gated by law and said contract to repay to the Cnited States 
over $1 (),()()(),()()(>, being the cost of the Salt River project, 
of which amount over $7,000,1100 remains to be paid." 

“and state that the amount of unused waters was unascer¬ 
tained and the subject of much dispute, and is still the sub¬ 
ject of controversy between the plaintiff and the Salt River 
Valiev Water Users' Association, which matter is of vital 
interest to the United States and its reclamation program 

bv reason of tin* large debt due the United States on 
• * 

31 account of the Salt River project as aforesaid, re¬ 
payment of which is dependent upon the success of 
said project.” 

and for cause show that such portions of said paragraph 
of said answer are wholly irrelevant and immaterial, and 
would not, if true, constitute a defense to this suit. 
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Second. The portion of Paragraph 7 reading: 

i 

i 

“and offer no source of irrigation except as incidental to 
development from the Verde River.” I 

and for cause show that the said portion of said paragraph 
is wholly irrelevant and immaterial, and would not, if true, 
constitute a defense to this suit. 

Third. The portions of Paragraph 8 reading as, follows: 

“which application remains suspended in the tiles of the 

Land Department." i 

| 

“which then contemplated the irrigation of sorpe 80,000 
acres of land,” j 

“and further denv that it was ever intended to vi?st in the 

• i 

district the unqualified control under said acts of 1891 and 
1898, or otherwise, of this or any reservoir site,; or other 
area then withdrawn for reclamation purposes along the 
Verde River. They aver that, on the contrary, it! was, and 
has ever been, the intention, and was in fact the practice of 
the then Secretary of the Interior, his successor in office 
and the defendant Secretary of the Interior, to; avail the 
Government of the aid of this plaintiff and its predecessor 
in the furtherance of reclamation through the use of the 
unappropriated waters of the Verde River and its tribu¬ 
taries, pursuant to cooperative agreements authorized by 
section 2 of the act of February 21, 1911 (36 Stjat. 925).” 

and show that the said portions of said paragraph are 
wholly irrelevant and immaterial, and would not, if true, 
constitute a defense to this suit. j 

Fourth. All of Paragraph 11 after the words, “They 
admit the averments of paragraph 11,” and shovi: that such 
portion of said paragraph is wholly irrelevant land imma¬ 
terial, and would not, if true, constitute a defense to this 
suit. j 

Fifth. All of Paragraph 12 after the words, “They admit 
the averments of paragraph 12,” and show that such 
32 portion of said paragraph is wholly irrelevant and 
immaterial, and would not, if true, constitute a de¬ 
fense to this suit. j 

Sixth. All of Paragraph 17 after the first sentence thereof 
and show that such portion of said paragraph is wholly 
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argumentative, mere conclusion, and erroneous as matter 
of law, and constitutes no defense to this suit. 

Seventh. The portion of Paragraph 18 reading as fol¬ 
lows : 

“which action was taken after repeated extensions of time 
to said plaintiff for compliance with the terms of said con¬ 
tract or within which to furnish evidence of abilitv to com- 
ply therewith and was exclusively in the interest of the 
United States, and at the request of a substantial number 
of tin* members of the plaintiff district, to the end that other 
and adequate arrangements may be made for the proper 
utilizaion of the reservoir sites which are still withdrawn 
for reclamation purposes pursuant to the act of June 17, 
1902, and laws amendatorv thereof.” 


and show that said portion of said paragraph is wholly 
irrelevant and immaterial, and would not, if true, constitute 
a defense to this suit. 

Eighth. All of Paragraphs 19 and 20 after the words, 
“They admit the averments of paragraphs 19 and 20,” and 
show that such portion of such paragraphs is wholly irrele¬ 
vant and immaterial, and would not, if true, constitute a 
defense to this suit. 

Xinth. All of i Paragraph 21 after the first sentence 
thereof, and show that such portion of said paragraph is 
argumentative, mere conclusion, and as a matter of law 
erroneous. 

WILLIAM U. PRENTISS, 

Attorney for Plaintiff. 

To Donald V. Hunter, Esq., 

Attorney for Defendants: 

Please take notice that the foregoing motion will be cal¬ 
endared for hearing before Chief Justice McCoy, 
33 holding Equity Court No. 1, on Fridav, March 5th. 

WILLIAM C. PRENTISS, 

Attorney for Plaintiff. 

Service of copy of the foregoing acknowledged this — 
dav of March, A. D. 1926. 


D. V. HUNTER, 
{Attorney for Defendants.) 
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Me war an dum by Court. 
Filed May 7, 1926. 


* 


* 


* 


i 

This is a motion to strike out the defendants’!answer. 

i 

It would serve no purpose but to further delay this de¬ 
cision were the Court to take time to state at length the 
facts as they appear in the pleadings and to qiscuss the 
numerous acts of Congress relied upon and the cases cited 
by plaintiff where it is sufficient to say that the;Secretary 
of the Interior was given power by the Act of; February 
21, 1911, .‘>6 Stat. 925, to do the acts complained of. The 
cases cited to the effect that the Secretary may liot impose 
conditions unless Congress has authorized hint to do so 
have no application. 

The bill is without equity in any event as the plaintiff and 
its predecessor accepted the contract, got extensions of 
time to perform and were treated altogether faijrly by the 
defendant and his predecessor in office. Xow that plaintiff 
has not by performance shown its ability to carry out the 
terms of the contract having had its benefits it for the first 
time attacks it. The United States has interests which 
should be protected against such inequitable conduct. 
34 This decision is oik the merits. Xo decision is 

made on the objections to the answer as to argu¬ 
mentative matter and conclusions of law. It jis had in 
that respect but the plaintiff was the first offender in its 
bill and the Court will not be astute to analyze the bill and 
answer to determine how much of the defendants' pleading 
which is objectionable is directly due to the equally objec¬ 
tionable matter in the bill. 

Settle order on written consent or on two davsl’ notice in 

« ; 

writing. 

WALTER I. McCQY, 

Chief L Justice. 


1 

2 
i 

l 


i 


i 
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Decree Discharffinff Rule and Denning Motion to Strike 

Filed Mav ‘25, 1<)2(>. 


The cause came on to be heard on the rule to show cause 
and defendants* return thereto, and upon plaintiff's mo¬ 
tion to strike out defendants' answer to the bill of com¬ 
plaint, and was argued by counsel: whereupon tin* Court 
having been fully advised in the premises it is this ‘24th 
dav of Mav, 1P*2(>, 

Adjudged, ordered and decreed that the rule to show 
cause be and the same hereby is discharged and tin* motion 
for an injunction denied and that the motion to strike be 
and the same herebv is denied. 

WALTER 1. McCOY, 

Chief dustire. 


•> 


>.) 


MriHoraittluill mi Sftth'IHi'lll of l>rn'rr. 


Filed Mav •_>.•>, 


# 


* 


What was intended by tin* phrase ‘The decision is on the 
Merits* contained in the memorandum tiled herein May 7. 
lb*2(>. was that the Court did not first strike out the matters 
in the answer objected to and then pass on the motion for 
an injunction made by tin* rule to show cause, 'flu* Court 
merely decided that no case was made for an injunction, so 
the order presented has been changed leaving out the 
words: ‘and tlpit the bill of complaint be, and the same is 
hereby, dismissed, with costs to the defendants to be taxed 
bv the Clerk.* 

WALTER 1. McCOY, 

Chief Justice. 

Decree. 

Filed March *25, ld*27. 


* 


* 


The cause came on to be heard on the bill of complaint of 
the plaintiff and exhibits thereto and the answer of the do- 



I 
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!< nthiiit, together with the testimony and exhibits tendered 
and admitted in the cause, each party being present by 
counsel, and the cause having been argued by counsel and 
the Court being fully advised in the premises, i;t is, by the 
Court, this 25th day of .March, 1927, j 

Adjudged, ordered and decreed that the bjll of com¬ 
plaint be, and the same hereby is, dismissed ahd that de¬ 
fendant recover his costs of defense to be taxed by the 
Clerk. j 

WENDELL P. STAFFORD, 

i Justice. 

i 

3b From the foregoing decree the plaintiff, Verde 

River Irrigation and Power District, bv its attor- 
ney, in open Court noted an appeal to the Court of Ap¬ 
peals: whereupon the maximum for an undertaking for 
costs is hereby fixed in the sum of $100, with leave to 
deposit the sum of $50 with the Clerk in lieu thereof. 

WENDELL P. STAFFORD, 

■ Justice . 

i 

Memoranda. 


April 4, 1927.- 
appeai bond. 
April S, 1927.- 

(in duplicate). 


-$50 deposited by pl'ff’s Attyl in lieu of 

; 

-Statement of Evidence filed and signed 

1 

j 

j 

Assignment of Errors. 

Filed April 12, 1927. j 

i 

i 

# # * * i * 


Comes now the plaintiff and for assignment of errors 
states that the Court erred as follows: 

1. In dismissing the bill of complaint. 

2. In not entering a decree in favor of plaintiff. 

v • I • 

3. In not enjoining defendants from proceeding with can¬ 
cellation or revocation of plaintiff’s approved! rights of 
way for irrigation purposes. 

4. In not directing defendants to permit plaintiff to 
amend and have approved its amended rights jof way as 
the statutes may provide. 
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5. In admitting in evidence over plaintiff's objections 

and exceptions as to each and every of said papers 

37 the documents or papers offered in evidence by de¬ 
fendants, same being inadmissible to alter plaintiff's 

rights of way duly acquired by lawful approval of same 
and the conditions prescribed as to said approval being 
null and void and beyond administrative power. 

6. In not denying consideration as part of the record in 
the cause to each and every document or paper offered in 
evidence bv defendants. 

C. II. M KRILL AT, 
Attorney for Plaintiff. 

Desifjnation of Recortl. 

Filed April 12, 1927. 

######* 

The Clerk will please prepare a transcript of record on 
appeal and will include therein the following: 

1. Bill of Complaint and Exhibits. 

2. Rule to show cause. 

3. Answer of Defendants. 

4. Motion to strike out answer. 

5. Memorandum of Court filed May 7,1926. 

6. Order discharging rule and denving motion to strike. 

7. Memorandum on settlement of decree, filed Mav 25, 
1926. 

S. Decree and memorandum of appeal and memorandum 
of deposit for costs on appeal. 

9. Statement of evidence. 

10. Assignment of errors. 

11. This designation of record. 

C. H. MERILLAT, 
Attorney for Plaintiff. 

38 To Mr. Donald Hunter, 

Attornev for Defendants. 

My Dear Mr. Hunter: 

Above is copy of Designation of Record on appeal in 
the case of the Verde River Irrigation and Power District 
vs. Hubert AVork, et al. 

I C. H. MERILLAT, 

Attorney for Plaintiff . 
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Service of copy acknowledged this 12tli dajy of April, 
A. D. 1927. 


Attorney for Defendants. 


39 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 38, both inclusive, jto be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made! part of this 
transcript, in cause No. 45255 in Equity, wherein Verde 
Diver Irrigation and Power District is Plaintiff and Hubert 
Work, Secretary of the Interior, et al. are Defendants, as 
tlie same remains upon the tiles and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 2nd day of June, 1927. ! 

I 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

40 In the Supreme Court of the District of! Columbia. 

j 

Verde River Irrigation Power District,! Plaintiff, 

vs. 

i 

Hubert Work et al., Defendants.! 


Statement of Evidence. 

i 

i 

At the hearing of the above entitled cause ibeginning on 
the 8th day of December, 1920, before Mr. Justice Stafford, 
the following proceedings were had, evidence offered and 
given, rulings made by the Court and exceptions taken by 
the parties and noted by the Court: 

i 

i 

; 

E. W. Michael, called as a witness for plaintiff, testified 
that he had been president of the Verde River Irrigation 

5—4616a 


i 
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find Power District. ]>I;iii:tIff in the above entitled cause, 
since 1920. The Dave (’r<»ck Dam was constructed on tlie 
plaintiff's right of way. The State of Arizona, the County 
of Maricopa, the City <>!' Plnenix and the Salt Kivor Valley 
Waters Users Association cooperated in the construction 
of that dam. The plaintiff District contributed more than 
Fifty-two thousand ($52,000.00) Dollars, and also the en¬ 
gineering work for the dam, whose construction was started 
in 1921. The purpose of building it at that time was flood 
control, in which the State, the County, the City and the 
Salt Kivor Valley Water Users Association were interested. 
By tlie agreement pursuant to which the dam was con¬ 
structed. the plaintiff District reserved use of the water, 
and has the use of it. 

The plaintiff District had done the engineer in a; work 
preliminary to the construction of the project over which 
the suit had arisen. The cost of this engineering work 
was more than Three hundred thousand ($3()0.00().()()) Dol¬ 
lars. The plaintiff District had been prepared to start con¬ 
struction of the project since about tlie mid-summer of 
1923. The money spent was obtained from assessments 
on the land within the District. There are approxi- 
41 matclv S 50 land holders in the District. The assess- 
meats on the lands in the District had amounted to 
about Four Dollars and seventy-three Cents ($4.73) per 
acre. The money for the engineering work was obtained 
from such assessments. 

In 1923. the eiiginee ring work for the real location of 
the Camo Verde Dam and the amended main canal was 
done, and amended applications for the amended reservoir 
and amended canal line were filed with the Land Depart¬ 
ment. 

The reason construction of the work was not commenced 
was that the District could not linancc the District project 
by reason of the cloud cast upon- the District's rights 
of way by the agreement of 1920 referred to in the bill and 
answer. 

On cross examination, witness testified that the approxi¬ 
mate cost of the Cave Creek Dam was Five hundred fifty 
thousand ($550,000.00) Dollars. Tin* remainder of the 

cost was contributed bv the State, tlie Countv, the Citv 

• • 7 • 

and the Salt Diver Valley Water Users Association. The 
plaintiff District always relied upon the rights of way under 
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the Act of 1891. It relied on the contract for power rights 
which it thought were not carried by the Acts oif 1S91 and 

.1898. At the hearing before Secretary Fall ill 1923 the 

» * • 

plaintiff District asked for modification of the terms of the 
contract. The witness signed the paper evidencing the one 
modification granted by Secretary Fall. The applications 
for the amended rights of wav were in the same form as 
the applications for the original rights of way! under the 
Acts of 1891 and 1898. I 

On re-direct examination the witness testified that in 
1923 he did not know that the approval of the rights of 
way and the approval of the District under the Act of 
191b purported to be qualified. Witness first jl earned of 
The qualified forms of approval in January, 192b, from 
Mr. Prentiss, a dav or two after Prentiss was engaged as 
the attorney for the District. 

Counsel here introduced in evidence two lettejrs of June 
21, 1921, from the Commissioner of the General Land Office 
to the local officers. 

Witness testified that at the hearing before! Secretary 
Fall in 1923, Mr. Hayes, attorney for the Distinct, stated 
to Secretary Fall that nothing short of junqun lifted 
1-2 approval of the District’s amended rights of way 
under the Acts of 1891 and 1898 would jenable the 
District to finance its project. 

Counsel for defendants admitted that the plaintiff Dis¬ 
trict had appropriated the flood and unused wafers of the 
Verde River. I 

The two letters referred to above of date, Juiiie 21, 1921, 
are as follows: 


‘‘Department of Interior, General Land Office. 

i 

Washington, June 121, 1921. 

* ' i ' 

Paradise-Verde Irrigation District, Act of [August 11, 
191b. Instructions. 


Register and Receiver, 

Phoenix, Arizona. 

Sirs : 

I am transmitting herewith a copy of the map of the 
Paradise-Verde irrigation district, which was approved by 
the department on June 7, 1921. 
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You will cause proper notations to be made on your 
records and inform the district of the approval of its ap¬ 
plication. The enclosed copy must be retained in your 
files for reference. 

You are further directed to observe strictly the provi¬ 
sions of circular of March 6, 1918 (46 L. D. 307), especially 
paragraphs lb to IS. inclusive, as to all lands within the 
district affected by this approval. 

Yerv respect full v, 

(Signed) ‘ 1). K. PARROTT, 

' Art in ft Assistant Commissioner.” 

“Department of the Interior, General Land Office. 

Washington, June *21, 1921. 

Paradise-Verde irrigation district, act of August 11, 1916. 
Instructions in re desert land entries. 

Register and Receiver, 

Phoenix, Arizona. 

Sirs: 

Paragraph 18 of the desert land circular approved Sep¬ 
tember 30, 1910 (39 L. I). 253). requires, in substance, that 
before an expenditure for stock or for an interest in an 
irrigation company shall be accepted as satisfactory 
43 annual expenditure on desert land entries, such com¬ 
pany must be reported upon by an authorized officer 
to determine its resources and reliability and that such re¬ 
port must be favorably acted upon. A like provision is 
also contained in the desert land circular approved May 
18, 1916, Xo. 474. These regulations have been construed 
as also applying to irrigation districts. 

Under date of June 7,1921, the department approved the 
map of the Paradise-Verde irrigation district, thus bring¬ 
ing all public lands within the boundaries of such district, 
where subject to entry, and entered lands for which no 
final certificates have been issued, under provisions of the 
act of August 11, 1916 (39 Stat. 506). 

In connection with the approval of the district, the de¬ 
partment also approved the recommendation of this office, 
affecting desert land within its boundaries, which was as 
follows: 
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‘‘There are a number of desert land applications pending 
before this office, wherein either this district or its pred¬ 
ecessor, the Paradise-Verde Water Users Association, is 
alleged as the source of water supply, also in a number of 
allowed desert cases, yearly proofs have been jsubmitted 
wherein expenditures are alleged either to the association or 
the district. It is my opinion that these desert land applica¬ 
tions, where otherwise regular and involving lands within 
the boundaries of the district, should be allowed and that 
expenditures on the part of entrymen whose entries are so 
situated, when 1 regularly made either to said association 
prior to its succession by the district, or to the district, 
should be accepted. * * *” j 

In view of the foregoing von are directed as follows: 

1. All desert land applications involving lands within 
the legally established boundaries of said district will, in 
the absence of objection disclosed by the record, be allowed. 

2. You will accept annual desert land proofs where based 
on expenditures made either to the Paradise-Vejrde Water 
Users Association, prior to its succession bv the Paradise- 
Verde irrigation district, or to the Paradise-Vejrde irriga¬ 
tion district; provided such entries are within the exterior 

boundaries of such district, and the irrijgable por- 

44 tions thereof can be reclaimed under the svstem 

• • 

planned or constructed by the district. 

3. On the submission of a desert land final propf, wherein 
the required irrigation is alleged by the use of water sup¬ 
plied by said district, you will suspend such proof and refer 
the case to the chief of field division at Santa Fe, Xew 
Mexico, directing his particular attention to thip letter. 

Said chief of field division will, without additional in¬ 
structions from this office, cause a further investigation of 
said district to be made, and have supplemental Report sub¬ 
mitted thereon, whereupon proper and additional instruc¬ 
tions will be given you. 

You will act on annual and final desert land proofs in 
accordance with the instructions herein contained. 

Applications for relief, and applications for j extensions 
of time within which to submit final proof should be dis¬ 
posed of in the manner prescribed in Circulars Xos. 490 and 

533, respectively. 


i 
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A copy of this letter is enclosed to lie submitted to said 
irrigation district at Phoenix, Arizona. 

Very respectfully. 


Coin missioHer." 

The plaintiff thereupon rested its case. 

Counsel for defendants thereupon offered in evidence 
certified copies of certain documents, to the introduction of 
which, and each 1 of which, the counsel for plaintiff objected 
on the ground that the same were irrelevant, immaterial 
and incompetent, but the said documents were received by 
the Court subject to the objection of the plaintiff, the 
Court reserving ruling thereon. 

The documents bore certifications in the form orescribed 

A 

by the revised statutes and were as follows: 

A certified copy of an opinion rendered November 6, 
1920, by Charles? J). Mahaffie, Solicitor for the Department 
of the Interior,'advising See ret a rv Pavne that as to lands 
withdrawn under the reclamation laws, the Paradise-Verde 
Irrigation District derived its rights from the contract of 
May 21, 1920, which contract was authorized by section 2 
of the act of February 21, 1911, 36 Stat. 925, and was 
45 sufficient authoritv for the use of certain withdrawn 
power sites despite the creation of the Federal 
Power Commission by the act of June 10, 1920, 41 Stat. 
1063. This opinion also held that rights under the acts of 
March 3, 1891. 20 Stat. 1101, and May 11, 1898, 30 Stat. 
404, should be granted as to lands in the project which were 
not withdrawn under the reclamation laws. 

A letter from Commissioner of the Land Office 4 , Tallman, 
to the Secretary of the Interior, as follows: 

“December 1, 1920. 

Paradise-Verde Irrigation District. Submitting map with 
report. 

The Secretarv of the Interior. 

Sir : 

Soon after you entered into contracts with the Paradise- 
Verde Irrigation District—May 21, 25, 1920—whereby you 
granted the District certain rights in connection with the 
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so-called Salt River Irrigation Project in Arizona, repre¬ 
sentatives of tlie District visited this office to ascertain what 
should he done to have the matter properly recorded, etc. 
After a conference it was deemed advisable and! in keeping 
with the terms of the said contracts to have the District pre¬ 
pare and file applications for rights of way covering the 
project in its entirety pursuant to the provisions of the 
act of March 3, 1891 (26 Stat., 1095) and section 2 of the 
act of May 11, 1898 (30 Stat., 404). This it did, and the 
several units are described as follows: 

i 

1. The application (Phoenix 036887) filed byj the Para¬ 
dise-Verde Water Users Association and assigned to the 
District for the Horseshoe Reservoir site. 

2. The application (-Phoenix 045945) for the New River 
Reservoir site. 

3. The application (Phoenix 045946) for the Skunk Creek 
Reservoir site. 

4. The applications (Phoenix 049031) for the C|unp Verde 
Reservoir site: Horseshoe, McDowell and Paradise Canals; 
the Cave Creek and Lower Creek Reservoir sites: Skunk 
and Cave Creeks feed canals and Cave Creekj spreading 

canal; and power plants along the rights of way. 

46 These applications have been considered by the 

Forest Service, Department of Agriculture, the Office 
of Indian Affairs, the Geological Survev, the Reclamation 
Service and this office. During their pendency-your office 
has also given the matter considerable attention. The re¬ 
sult of these examinations is summarized as follows: 

So far as national forest lands are involved the Depart¬ 
ment of Agriculture waives the usual stipulations for tlie 
protection of national forest interests. 

The Office of Indian Affairs has required the District to 
deposit the sum of $625 and to execute a certain stipulation 
for the protection of the Indian interests involved and sub¬ 
ject to the terms of said stipulation, it consents!to the ap¬ 
proval of the District’s applications. 

The Geological Survey found valuable power possibilities 
involved and recommended that this phase of tluf matter be 
referred to the Federal Power Commission. The Solicitor 
of the Department in an opinion addressed to you! November 
6, 1920, decided that this should not be done. 


! 

i 

! 

i 

_L 
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Tin; Reclamation Service opposed tlie District’s said ap¬ 
plications for reasons heretofore presented to the Depart¬ 
ment, hut suedes tec l that they be approved, if at all, with 
speeilie reference to the terms of the contracts aforesaid. 

Aside from national forest lands, Reclamation Service 
project lands, and Indian lands, the project affects certain 
tracts withdrawn as power sites in connection with the grant 
of the right of way to the Arizona Power Company for a 
transmission line: certain others withdrawn for a stock 
driveway; and! still others withdrawn as water power des¬ 
ignations. It is the opinion of this office that the District's 
applications can be approved without interfering with the 
purposes of these several withdrawals. 

This ollice finds the record in substantial conformitv with 
tin* regulations and so far as survey lands are involved, the 
maps showing them, conform with the township plats. 

Accordingly the* customary legends of approval with 
citation of the contracts therein have been indorsed on the 
maps filed bv the District and tliev are herewith submitted. 

Dec. 1, 1920. 

Very respectfully, 

(Sgd.) ’ ' CLAY TALL MAX, 

Commissioner." 

Maps approved bv— 

(Sgd.) JO IIX BARTON RAY XL, 

Secret arij, 

and returned to General Land Ollice. 

47 Also a letter from Commissioner Spry of the Land 

Office to the Secretary of the Interior, as follows: 

“June 1, 1921. 

Recommending approval of Paradise-Verde Irrigation 
District. Act of Auirust 11, 1910. 


The Secretary of the Interior. 

Sir : 

Under date of May 21, 1918, the Paradise-Verde Irriga¬ 
tion District made informal application for the approval 
of its district, under the Act of August 11, 1910 (39 Stat., 



I 

j 

i 
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506), and on February 5, 1921, it complied with the re¬ 
quirements of this office, by amending its application to 
conform to the regulations of March 6, 1918 (46 L. D. 307). 

This amended application shows that the Paradise-Verde 
Irrigation District was organized under tile laws of 
Arizona, on March 11, 1918; that lands embraced therein 
lie in Maricopa County, Arizona, and have a gross area of 
105,421.96 acres, divided as follows: j 

Total irrigable area.. 95,829.25 acres. 

Gross area of privately owned lands. . . . 65,00i0.01 “ 

Gross area of State lands. 16,662 79 “ 

Gross area of entered public lands on 
which final certificates have not issued 22,980.16 “ 

V neutered public lands. 779.00 44 

The water supply is to be obtained from Verde River, 
Xew River, Cave and Skunk Creeks, a total of 723,900 acre- 
feet of the waters of such streams having been appro¬ 
priated by or in behalf of the district. j 

The system, as a whole, may be described as one depending 
on Hood water fiow, either the nature of the streams or 
prior appropriations limiting the district, substantially, to 
the use of such water. 

The two principal reservoirs to be constructed are known 
as Camp Verde Reservoir and Horeshoe Reservoir, both 
on the Verde River and both including land j withdrawn 
under the first form, for reclamation purposes. I 

The right to the use of these reservoir sites! and other 
withdrawn lands was granted to the district by contracts 
dated May 21 and 22, 1920. These contracts were 
48 signed bv Secretary John Barton Pavne, if or the In- 
terior Department, and by the two directors of the 
district, but have not been signed by or in behalf of the 
Salt River Valley Water Users Association, which is named 
therein as party of the third part. 

The Contract of May 21, 1920, provides, in part, as fol¬ 
lows : 

“Whereas the party of the third part, is now jin the con¬ 
trol and management of the Salt River project ifi the State 
of Arizona, constructed under the United States Reclama¬ 
tion Act by the party of the first part, and 
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Whereas there are now available additional water not 
now conserved or developed, hut which are susceptible of 
conservation and development and which can be beneficially 
used upon lands lyini** within and adjacent to the said Salt 
River project, and 

Whereas the second and third parties are desirous of 
developing and conserving such waters and beneficially 
using* the same, and propose to construct the necessary 
dams, canals, pumping plants, power plants, and irrigation 
works therefor at their own expense, and. 

Whereas the said party of the first part is desirous of 
having* developed and conserved to the fullest economical 
extent and beneficially used for the purpose of irrigation 
and otherwise all of said waters. 

Xow, therefore, the parties hereto in consideration of the 
premises and of the promises and agreements hereinafter 
contained, to be observed, kept and performed on the part 
of the second and third parties hereto, it is mutually agreed 
as follows: 

The party of the first part grants to the party of the 
second part, and its successors and assigns, the right and 
privilege to construct and maintain storage reservoirs on 
the Verde River upon lands withdrawn under the provi¬ 
sions of the reclamation act of June 17, 1902 (22 Stat. 288), 
and acts amendatory thereof or supplementary thereto, 
hereinafter referred to as the reclamation law, at the Horse¬ 
shoe and ('amp Verde reservoir sites, and also for other 
reservoirs on Xow River, Skunk Creek, and Cave Crook. 
The party of the second part shall make due application 
under the laws of the United States for rights of 
49 way over unreserved public lands for such dams, 
canals and ditches as may be necessary or proper for 
the purpose of utilizing, diverting, carrying, and distribut¬ 
ing the waters appropriated, conserved, and developed by 
the party of the second part. The party of the second 
part will further make application under the laws of the 
United States to construct, maintain, and operate power 
plants at available and suitable sites upon, near, and along 
the said Verde River, and the lines of said canals in con¬ 
nection with an auxiliary to the operation and maintenance 
of the dams and canals above mentioned. 

The party of the second part agrees to proceed as speedily 
as can be done to construct the Camp Verde and Horseshoe 
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Reservoirs and a diversion dam or dams on the Verde River 
with proper distribution canals and laterals ! from such 
dams, together with a reservoir or dam on Cave Creek, a 
reservoir or dam on New River, and a reservoir or dam on 
Skunk Creek, together with canals leading therefrom for 
the conservation of the available waters of the Verde River, 

i 

Cave Creek, New River, and Skunk Creek, and!the utiliza¬ 
tion for power and irrigation purposes of the whters which 
can be so conserved and developed, all at its o\Vn expense, 
and further agrees that irrigation works to be Constructed 
by it on Cave Creek, Skunk Creek, and New River, shall be 
begun and prosecuted as speedily as may be practicable, 
and that such irrigation works when so constructed shall 
not increase the danger of damage or loss by floods to the 
works of the third party and the lands of its shareholders. 

The third party may if it so elects enlarge the present 
boundaries and acreage of the Salt River project so as to 
include the lands embraced within and irrigable from the 
proposed irrigation works of the second party and may so 
amend its articles of incorporation as to provide for the 
landowners under the second party proportional repre¬ 
sentation upon its board of directors and its council and if 
and when the landowners under the second party shall so 
become a part of the third party with such proportional 
representation, then and in such event, and thereafter, the 
third party shall be entitled to take over the management 
and operation of the dams, canals, laterals, aiid pumping 
plants built or constructed by the party of the second part, 
together with the control of the waters stored thereby and 
the distribution of such waters to the land owners 
50 under the second partv and mav also thereafter as- 
sume the control and management of!the power 
plants constructed and to he constructed by the said second 
party hereunder, and of the sale and distribution of the 
hydroelectric energy to be generated thereby, pkying, how¬ 
ever. into the treasurv of the second partv all the net reve- 
nues received or derived by the said third part^ from such 
sale or distribution of such electric energy, which said net 
revenue so received shall be used and devoted bvt the second 

i 

party to the payment and discharge of the principal and 
interest of irrigation district bonds and other indebtedness 
existing or incurred by the said second party!for and in 
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connection with the construction of clams, canals, power 
plants, pumping plants, and irrigation works, until such 
time as the entire original construction costs thereof have 
been fully met, paid, and discharged, principal and in¬ 
terest, * * * and if and when the said second party 
shall become a part of the Salt River Valley 'Water Users 
Association with such proportional representation upon 
the controlling boards of said third party, then the right 
is and shall be conceded to said third party to store waters 
of the Salt River above its confluence with the Verde River 


for use upon the lands of its shareholders within the present 
confines of the Salt River Project, prior and superior to 
the rights of the Paradise Verde Irrigation District to store 
waters of the Verde River for use upon the lands within 
the present confines of the Salt River Project, prior and 
superior to the rights of the Paradise Verde Irrigation 
District to store waters of the Verde River for use upon 
the lands within the present confines of the said Paradise 
Verde Irrigation District, but if said second party does not 
become a part of the Salt River Valley Water Users Asso¬ 
ciation nothing contained herein shall be construed as an 
admission or a waiver of anv rights or claims which either 
of the parties hereto may have or assert to any waters of 
the Salt or Verde River but the adjudication of such rights 
and claims mav be made bv the courts without being in anv 
wise prejudiced by the provisions hereof. 

In the event the third party shall not extend its bounda¬ 
ries and accord to the second party proportional representa¬ 
tion upon its governing boards as hereinbefore provided, 
then the second party agrees that it will at all times observe* 
and respect the vested rights of the third party and its 
shareholders as presently constituted and that it will co¬ 
operate with the third party whenever requested to 
51 the fullest extent to devise and provide for an ami¬ 
cable adjustment and settlement of their respective 
rights to the use of the waters of the Verde River. 


8. All construction, whether dams, canals, power plants, 
pumping plants, and irrigation works undertaken or prose¬ 
cuted by the second party and by the third party or either 
of them hereunder shall be done and performed agreeably 
to the class of construction heretofore used and employed 
by the United States in Reclamation construction and shall 
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at all times be subject to the approval and supervision of 
the Secretary of the Interior as to the time of beginning 
construction, rate of progress, design, capacity land suffi¬ 
ciency. 

9. The legal title to the storage dams constructed or to 
be constructed hereunder upon lands withdrawn under the 
Reclamation Law by the second party and the third party 
or either of them shall remain in the United States of 
America and under the direction and supervision until 
otherwise agreed by the parties hereto. 


* 


12. The party of the second part shall within three years 
from the date hereof show to the satisfaction of the Secre- 
tarv of the Interior that it has made arrangements so that 
the necessary funds shall be available for the construction 
required hereunder and shall within said period have be¬ 
gun construction, and shall prosecute the samej diligently 
so that the storage dam herein provided to be constructed 
shall be completed within six years from the dite hereof. 
Upon failure of the party of the second part to comply with 
the provisions of this paragraph, or within such reasonable 
extensions of the periods herein stated as the Secretary of 
the Interior mav allow, the Secretarv of the Interior mav 
declare Ibis contract abrogated in whole or in part. 

IT The provisions in this agreement contained, to be 
kept, observed, and performed by the third party shall not 
become operative or binding upon it until and unless this 
agreement shall have been ratified and approved by the 
third party.” 

Pursuant to this agreement, the district has filed, and the 
Department has approved, reservoir casements laud rights 
of way for canals, under the following serial numbers: 

Pha'iiix 036SS7, 045945, 04594b and 049051. 

52 An attempt was first made to reclaim the lands 

within this district, which lie in what arb known as 
Paradise and Deer Valievs, in the earlv ninctiek, bv an or- 
ganizalion known as the Verde Water and Powef Company. 
Later, the Paradise-Verde Water Users Association was 
formed, and, finally, the irrigation district, the applicant 
herein, undertook the construction of the project. 
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The first report relative to the feasibility of this project 
and the sufficiency of the water supply was submitted, Au¬ 
gust IS, 1917. with a view to permitting action on desert 
land cases, alleging said association as their proposed 
source of water supply. 

At this time, the plans only contemplated the construc¬ 
tion of one reservoir, the Horseshoe reservoir, and the use 
of the waters of onlv the Verde River. 

The conclusion of the examiner, in this report, was, in 
effect, that tliq project should, due principally to the ab¬ 
sence of sufficient storage facilities, as planned, be limited 
to 30,000 acres, with a duty of 4.5 acre-feet impounded in 
the reservoir, estimated as equivalent to 0.1 acre-feet at the 
land. 

In dune, 191S, an engineer of the Hinted States Reclama¬ 
tion Service submitted a report on the proposed project, in 
which, among other conclusions reached, were the follow¬ 
ing: 

“ ‘ ' ' The district is not considered feasible, both on 

account of the inadequate water supply and the cost of con¬ 
struction. 

9. Water stored on Verde River can best be used for the 
irrigation of lipids within and adjacent to the Salt River 
Project." 

In support of its application, the district tiled a very 
comprehensive report by two engineers, in which the fol¬ 
lowing conclusions are reached. 

**1. An abundant supply of gravity water is available 

for the whole Paradise-Verde Irrigation District, during 

all normal vears, such as from 1905 to date, without in anv 
• •• 

wav interfering with anvbmlv's vested rights. 

3. The storage capacity is sufficient to carry the district 

safely through a series of dry years, such as have existed 

during the last 51 vears on the Verde River, ft has also 

been shown that, with the aid of the pumps contem- 

53 plated to be installed, another source of water is 

available to tide the district over drv vears. 

• • 

3. During a number of years, when there is an abundance 
of water, water would be available for irrigating additional 
lands, adjacent to the district, to raise seasonal crops or 
for grazing. 
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4. The electric power to be generated in plant Ko. 1, will 
amount to about 100,000,000 kilowatt hour per year. This, 
of course, exceeds, by far, the requirements for the Para¬ 
dise-Verde Irrigation District, for pumping and domestic 
use, and will enable the district to dispose of its surplus at 
an advantageous price, which will aid in the paying of bond 
interests and retirement of bonds. 

5. The cost of the project is not excessive, especially if 

• \ j • 1 i i 1 i a a • 


built in such stages as that recommended in the: 
mate.” 


cost esti- 


After the approval of the various reservoir arid right of 
way applications of the district, and pending the completion 
of its application under the Act of August 11, l£fl(>, supra, 
all of the reports referred to herein, together with other 
related documents, were transmitted to Carey Act Inspec¬ 
tor Wells, of the Denver office, with instructions that he 
examine same, and give this office his opinion as tjo the area 
for which the district should be approved. Thej inspector 
was also directed to make such field investigation as the 
facts, in his opinion, might demand. 

In conformity with these instructions, the inspector re¬ 
ported, under date of April IS, 1921, from whicty report it 
appears that, in addition to a careful review of the records 
submitted, he spent approximately three weeks;making a 
personal held investigation of the proposed reservoir sites 
and other related features of the project, and also inter¬ 
viewing numerous settlers, the latter for the purpose of 
obtaining the opinions of those with practical knowledge, 
both of the duty of water required for successful irriga¬ 
tion in the vicinity, and the amount of indebtedness which 
the land could stand. 

The conclusions of the several engineers^ who have 
54 given considerable time to the investigation and 
study of the many problems which this proposed de¬ 
velopment represents, offer, perhaps, quite as sure a basis 
for correct judgment as could be found by a lengthy review 
of the facts and theories which they present in support 
thereof. 

Their general findings may be briefly stated ajs follows: 

All agree that there is surplus water available in the sev¬ 


eral streams relied upon. This is even admitted 
favorable report of the Reclamation Service, in \v 


in the un- 
hich, how- 
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ever, the use of such water in the enlargement of the Salt 
River project is recommended. 

It is also to he observed that the conclusion as to the 

availabilitv of water is the verv basis of the contract be- 
• • 

tween the Department and the District, it being said, on 
this subject, “Whereas, there are now available additional 
waters, not now conserved or developed." 

It is believed, however, that the extent of this water sup¬ 
ply is beyond human knowledge, and can only be approxi¬ 
mated, especially when we consider that several of the 
streams are flood water streams, upon which no How meas¬ 
urements have been made. 

Again, as is clear from the reports, until the reservoirs 
have been constructed and tested, it can not even be deter¬ 
mined whether they will hold water. 

The element of cost involved is also shown to be prob¬ 
lematical. 

The Inspector who made the final report expresses the 
opinion that the iavailable water in the Verde River will be 
sufficient to reclaim 50,001) acres within the district, so that 
it will produce to the maximum. This leaves 45,829.25 acres 
of irrigable land to be supplied from other sources. 

On the assumption that Dave (’reek, Skunk (’reek and 
New River, together with the waste water from Verde 
River, to be stored in Xew River reservoir, will supply 
12,000 acres, ns {estimated by the district's engineer, and 
that 10,000 acres can be supplied by pumping ground water 
(4,500 acres now: being supplied from that source), the in¬ 
spector finds the total supply sufficient for 72,000 acres, 
and states: 

55 “Considering that the district has 95,829.25 acres 
of irrigable and reclaimable land susceptible of irri¬ 
gation from the project, it has been found that on the best 
handled projects there was considerable acreage used by 
roadways, ditch lines, fence lines, barn yards, stock corrals, 
etc., that did not require water. There is no year but what 
there are some fallow lields lving idle from one to two vears' 
time. All of these things it has been found mean about in the 
neighborhood of from 15 to 20 per cent, and aside from this 
Mr. Harris reasons that 72,000 acres of land is 75 % of the 
project and that a great many years there will be sufficient 
water excess above all requirements to take care of the 
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other 25% of land and his analysis bears his conclusion out. 
To my mind this perhaps may be the case half of the time. 
If such is the case a farmer would have 75% of hiS land with 
an excellent water right and 25% of the land ujpon which 
he could put in such crops as were not perennial, 1 

I will say all the water comes early in the spririg and late 
winter before the farming season commences and the farmer 
is fully informed what his water possibility will! be before 
his crops commence. Therefore, I am of the opinion that 
there is no question but what there will be a sufficient water 
supply if the project is constructed as outlined to care for 
the lands of this project until thev will be sufficiently re- 
munerative to justify the expenditures of from $1 
per acre for the construction of said project * 


25 to $175 
* # , , 


The inspector, during his investigation, called an informal 
meeting of the settlers, for the purpose of learning their 
views as to the water requirements of the land; also, in 
order to determine their faith in the undertaking.! 

These persons, without exception, expressed their belief 
in the ultimate success of the project, and clearly indicated 
that their only hope of realizing anything from tJjie land on 
which, in many instances, they have spent thousands of 
dollars, lies in the construction and success of this project. 

After a careful study of all the facts presented, it is the 
opinion of this office that there have been no developments 
warranting anv change in the favorable attitude of the De- 
partment, as indicated by its contract of May; 21, 1920, 
whereby the district was given full power, under 
50 Government supervision, to undertake the further 
development and economic use of such watbr as may 
be available in the source named, with a view to the reclama¬ 
tion of the lands in these valleys. 

While the failure of the Salt River Association to enter 
into this undertaking in a spirit of cooperation as outlined 
in the contract, is noted and regretted, it is belibved that, 
eventually, such cooperation will be found to the itiutual ad¬ 
vantage of both the association and the district, i 

In this connection, it may be stated that evidence pre¬ 
sented indicates that, under the Salt River project, much 
water is being wasted, estimated by the inspector at thirty 
per cent, and he states that he believes, by cementing the 

7—4616 
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main canals, this loss can !>o reduced one-halt*, Certainly, 
it would seem that the settlers under the project should 
take some action looking to a more scientific and economical 
use of the water. This appears necessary in order to keep 
their lands from 1 becoming water-loaded, and would, no 
doubt, redound to tiie good of tin* district. 

It is estimated that llie construction of the necessarv res- 
ervoirs and canal svstem for the district will cost in the 
neighborhood of twelve million dollars, and this work wili, 
no doubt, require long years of patient effort and sacrifice 
on the part of the settlers. However, the stake at issue is 
great, and involves the question as to whether upward of 
100,000 acres of highlv fertile land, on which manv settlers 
have undertaken the establishment of homes, shall be de¬ 
veloped into a thriving community, or abandoned 0* remain, 
possibly forever,'in its present unproductive state. 

The Department, by its contract <0* May ill, lPijO, and sub¬ 
sequent approval of tin* district's reservoir easements and 
rights of way for canals, has granted valuable concessions, 
and it would seem that every avenue through which funds 
may be made available for the completion of this work 
should be thrown open. 

In this connection, tin* inspector calls attention to tin* fact 
that acts have recentlv been passed bv the Legislature of 
Arizona, looking to amendment of its (’onstitution, so as 
to permit of exchange of district bonds for State bonds of 
lesser value, thus making it easier to finance such work. 

As one of the means for raising funds, the district 
57 has presented iis application, under the Act of Aug¬ 
ust 11, 1 Tib, herein considered, in order that it mav 

• 

lew and collect taxes on lands within its boundaries, which 
otherwise would not be subject to such levy. 

The lands which are so situated are estimated at lL 2,PS().1(> 
acres of entered lands, on which final certilicates have not 
been issued, and 77h acres of unentered public lands. 

In view of the foregoing, and in order that the cost of this 
development may he evenly distributed, and as the un¬ 
patented land involved is less than one-fourth of the total 
area of the project, and especially as but 771) acres of un¬ 
entered public lands are affected, I am of the opinion that 
the district's application should receive favorable consid- 
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oration, and accordingly submit herewith the map of the 
district for your approval. 

There are a number of desert land applications pending 
before this office, wherein either this district, or its pre¬ 
decessor, the Paradise-Verde Water Users Association, is 
alleged as the proposed source of water supply ;j also, in a 
number of allowed desert cases, yearly proofs Jiave been 
submitted, wherein expenditures are alleged, eitjier to the 
association or the district. It is my opinion that these 
desert land applications, where otherwise regular, and in¬ 
volving lands within the boundaries of the district, should 
be allowed, and that expenditures on the part of| entrymen 
whose entiles are so situated, where regularly made, either 
to said association, prior to its succession by tlje district, 
or to the district, should be accepted, not only fo|r the sake 
of consistency, but also, as indicated, to encourage and as¬ 
sist the district in its effort to raise funds to cafrv on the 

i - 

work. 

Verv respectfnilv, 

(Signed) * WILLIAM SPtfY, 

Commissioner. 

^ i 

Approved dune 7, 1921. 

(Signed) E. (\ FIXXEY, | 

First Assistant Secretary .' 9 


58 A certified copy of the endorsement of approval 

given the maps printed by the plaintiff <j s averred 
in paragraph 14 of the bill of complaint showed the same 
to be as follows: 

“Approved under the act of August 11, 1916j (39 Stat. 
506), as to all public lands, subject to entry, aiid entered 
lands for which no linal certificates have been isjsued, sub- 
ject, however, to the terms of the contract of May J, 1920, be¬ 
tween the Secretary of the Interior and the Paradise-Verde 
Irrigation District. 

(Signed) E. C. EIXXEY, 

First Assli Secy.” 
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The following from the Secretary of the Interior, dated 
February 23, 1923, the Secretary's signature being fol¬ 
lowed bv that of the witness Michael: 

“February 23, 1923. 

This is the matter of the application of the Paradise 
Verde Irrigation District, Arizona, for a modification and 
extension of contracts heretofore entered into on Mav 21, 
1920, and May 25, 1920, l>v the then Secretary of the In¬ 
terior and representatives of such district. 

Upon the matter being presented in a preliminary way by 
representatives of the Paradise Verde District to the Sec¬ 
retary of the Interior a preliminary order was issued 
notifying all parties that they would be heard on February 
21,1923, at the office of the Secretary, in the (Pity of Wash¬ 
ington, and that the matters then to be considered were: 

(1) Whether the Paradise-Verde Irrigation District 
should, as prayed for in its petition, be allowed to include 
additional lands in said district, involving public lands, so 
as to bring the,total area of the district to approximately 
110,000 acres. 

(2) Whether, the Paradise Verde Irrigation District 
should be granted an extension of time of three vears ad- 
ditional to that granted in paragraph 12 of agreement of 
May 21, 1920, between the Secretary of the Interior and 
said district. 

(3) Whether paragraph 8 of said agreement 
59 should be amended so as to eliminate the provision 
that all construction work of the district shall be 
under the supervision and subject to tlie approval of the 
Secretarv of the Interior. 

(4) Whether section 9 of said agreement, which requires 
the legal title to the storage dams to remain in the United 
States, should be eliminated and the district allowed to ac¬ 
quire full title to said structures. 

Upon the day mentioned the parties appeared, the Para¬ 
dise Verde District by their representatives and attorney 
Mr. Hays, and for the protestants appeared representa¬ 
tives of the Water Users Association of the Salt River 
Valley, also certain other citizens of Arizona represented 
by Mr. Christie and others. 


53 


HUBERT WORK, SEC. OF INTERIOR, ET AL 


The Secretary has not been enabled to find anv record 

* i 

of the hearings heretofore held in this case,j except as 
would appear from reports of special agents of the Land 
Office, the copies of contracts, and certain other fugitive 
evidence of a documentary or other character. The parties 
were heard orally. The Secretary finds that in the prior 
hearing the then Secretary of the Interior entered into the 
contracts mentioned under representations to which he gave 
some measure of credence, that the total area possible of 
irrigation from water reported to be obtainable ill the Para¬ 
dise Verde District was not more than 80,000!acres, and 
that the Secretary expressed doubts as to whether water 
for the irrigation of that amount of land could be obtained. 

Upon presentation of engineers’ reports, repbrts of the 
special agents, other statements from reclamation men, and 
other evidence already upon tile here, the Secretary is con¬ 
vinced that there has not been discovered, and does not 
exist, water for the irrigation of even as much as 80,000 
acres of land in the Paradise Verde District. Statements 
to the contrary, of course made in good faith, are largely 
based upon the assumption that the present use pf water in 
the Salt Kiver Valley and adjoining districts can be very 
materially decreased by some possible engineering feats or 
some method of construction or of preservation! of waters. 


This is entirely too far fetched for consideration in this 
hearing. 

Application has been made by the District, as poted in the 
order hereinbefore quoted, for the increase of the area. 

It appears that measures have already jbeen taken 
(>0 with the result that under the laws of Arizona the 
district as it existed when this matter was presented 
to the Interior Department in May, 1920, has been increased 
in acreage: that such increase would include at|least 2,700 
acres more public land than was included within the ex¬ 
terior limits of the district as it existed in Maiv, 1920. 

i . 

Doubting, as the Secretary does doubt, that there is suffi- 

7 1 

cient water to have irrigated lands to the amount of 80,000 
acres as represented in the application made ini May, 1920, 
the Secretary must find that there would not lie sufficient 
water to irrigate the acreage now proposed to be irrigated. 

As to the application to strike from the contract under 
consideration Paragraph 9 thereof as to Government own- 
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ersliip of tlie diversion and other works—that is. Gov¬ 
ernment title thereto—such application meets with sympa¬ 
thetic* consideration and will be granted provided: repre¬ 
sentatives of the district a “Tee that there is a possibility 
of financing; their project under the further considerations 
hereinafter mentioned. 'This memorandum findiii"; and de¬ 
cision may lu* considered as striking from the contract the 
provisions for Government ownership as expressed in Para¬ 
graph 9 of the contract of May, 19-0. 

It is a fact that there are many settlers in the Paradise 
Verdi* Valley and within the irritable district as approved 
bv Arizona officials, who are there in u'ood faith. Manv 
of them doubtless will incur severe financial losses, as well 
as loss of time, should no irrigation system be provided 
in the near future for at least a portion of the lands em¬ 
braced within the district. 

'The financial problems as stated to the Secretary by the 
representatives of the district, are that the construction as 
proposed would necessitate the expenditure of $15,000,000 
and more: that a bond issue of $17,000,000 is to be sub 
mitted in event extension of time should be granted, to the 
district for approval or disapproval: the Secretary is con¬ 
vinced that the per-acre cost, even should SO,000 acres 
be susceptible of irrigation under the proposed construc¬ 
tion. would be very larsre and would constitute a per-acre 
burden upon tlie lands which, to say the least, would be 
disappointin'*: to the owners, even were they able to dis¬ 
charge such burden eventually. 

It has been proposed by the representatives of the Water 
1 sers Association that they themselves should be allowed 
to acquire the reservoir sites and other structures men 
tioned in the clause under consideration and allowed 
(>1 to work out a plan for the irrigation of at least a 
portion of the area included within this district as 
at present constituted. 

At the present time the Secretary of the Interior does not 
conclude that he is authorized to enter into such contract 
with the V aters l sers Association in so far as abrouatin^ 
the contract with the Paradise Verde District and enter¬ 
taining an application of the Water Users for the reservoir 
sites which are proposed to be used by the Paradise Verde 
District, and such action will not be taken at this time. 
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It lias been suggested that a suit should he instituted in 
the proper court and a judgment obtained as to]the respec¬ 
tive amounts of water to which the Water Usejrs Associa¬ 
tion should he entitled in the future, and to whicili the Para- 
dise Verde District should he entitled, Gertainlv had such 

i • 

course been pursued and the judgment of a competent court 
presented to the Department, the decision of the Secretary 
would he comparatively easy. 

The Secretary has suggested to the representatives of 
all parties that in event he received an assurance at this 
time from representatives of the Paradise Verde District 
that they had reason to believe that within limited periods 
of six and nine months' time they could convince the Sec¬ 
retary on or before the expiration of such periods of their 
ability to finance their proposition along lines jindicated— 
that is, through the sale of a bond issue of approximately 
$17,000,000—that, as above indicated, the* Secretary would 
grant their application in so far as Paragraph 9 is con¬ 
cerned, wherein it provides for Government ownership of 
the physical structures necessary at (’amp Veirde, Horse¬ 
shoe, Barlett dam site, and any other points Of construc¬ 
tion including all power site locations, llavihg received 
such assurance from representatives of the district based 
upon this suggestion, it is now directed that -so much of 
paragraph 9 as provides for retention of title 'to the Gov¬ 
ernment or ownership of tin* physical construction, shall be 
stricken out, to the end that the parlies may lxj assisted in 
tinancing their proposed project by trust deed or mortgage 
which they may consider necessary upon sujeli physical 
structure. 

It is understood and ordered that the title of jtlie Govern¬ 
ment and all its rights to any such sights, notwithstanding 
anything to the contrary in this memorandum and 
()'2 order or in the contracts of Mav 21 and Mav 25, 1920, 

shall remain and he tin* property of the Government 
until final completion of the proposed project Hv the Para¬ 
dise Verde District or until further order; and that no for¬ 
feiture shall be worked, in so far as the Government is con¬ 
cerned, to anv such title or ownership to such Sites bv any- 
thing herein or in the former contracts contained. 

It is further understood and held by the Secretary that 
as to all withdrawals of such selections made prior to the 
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const ruction of the Roosevelt R(‘servoir. or at anv time 
sul>se(jiient thereto, whether for the benefit of the Paradise 
Verde District or otherwise, same shall not he forfeite<Lby 
this order, nor shall they he so considered by virtue of 
failure of the Paradise Verde District (in event of such 
failure) to carry out this project and construct its reser¬ 
voirs and other works: in other words, that the withdrawals 
shall remain, subject to the application of properly quali¬ 
fied parties, whomsoever they may be. 

It is further ordered as to the contracts of Mav 21 and 

» 

May 25, 1920, they, modified by striking out Paragraph 9, 
be extended for a period of nine months from the date of 
the termination of the contracts—that is to sav, Mav 25, 
1922—under tin* condition that the district shall report 
within six months from said date what has been done in 
the matter of financing, including tin* adoption of the pro¬ 
posed bond issue by the district and attempts to secure 
finances by the sale of such bonds, which, report shall satisfy 
the Secretary not only of the good faith of the parties 
(which is not doubted) but also of the at least tentative 
success of the efforts to so finance as of that date: that 
upon such showing being made to the satisfaction of the 
Secretary of the Interior automatically the* extension shall 
continue until said period of nine months from May 25, 
1922, shall expin*, on or before which time a showing shall 
have been made to tin* satisfaction of the Secretary of the 
final results of such financial negotiations and of their suc¬ 
cess, and upon failure to make such showing the contracts 
are automatically terminated. 

The abdication for enlargement of the district is denied, 
and the (leneral Land Office will take notice accordinglv. 

The applications for rights of way, of course, will 
62 be considered under the law and upon their merits. 

(Signed) ALBERT P>. FALL. 


Paradise Verde Irrigation District. 

(Signed) By E. V\ MICHAEL, Pres." 
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A decision by Secretary Work under date of October 25, 
1923, as follows: ! 

“Fluted States Department of the Interior, Washington. 

October 125, 1923. 

Verde River Irrigation & Power District (fornkerly Para¬ 
dise-Verde Irrigation District). Extension of time within 
which to comply with the terms and conditions of contracts. 

Mav 21, and Mav 25, 1920, the Secretary of the Interior 
and the Paradise Verde Irrigation District entered into a 
contract whereby, among other things, said District was 
to have certain reservoir rights belonging to tliie Govern¬ 
ment, provided it showed its ability, within three years, to 
finance its project. 

February 23, 1923, upon application of the District, and 
after a full hearing, the Secretary of the Interior modified 
section 9 of the contracts of May 21 and May 25, 1920, 
and extended the time of such contracts, as modified “for 
a period of nine months from the date of the termination 
of the contracts—that is to say May 25, 1923, under the 
condition that the District shall report within six months 
from said date what has been done in the matteii of financ¬ 
ing, including the adoption of the proposed bond issue by 
the district, and attempts to secure finances by the sale of 
such bonds, which report shall satisfy the Secretary not 
only of the good faith of the parties (which is not doubted), 
but also of the at least tentative success of the efforts to so 
finance, as of that date: that upon such showing being made 
to the satisfaction of the Secretary of the Interior, auto- 
matically the extension shall continue until said! period of 
nine months from May 25, 1923, shall expire, onj or before 
which time a showing shall have been made, to thje satisfac¬ 
tion of the Secretary of the final result of such finan- 
fi4 cial negotiations and of their success, and j upon fail¬ 
ure to make such showing the contracts ■ are auto¬ 
matically determined.'” 

An application for a further extension of said contracts 
for two years lias been filed, accompanied by statements, 
showing to mv satisfaction. 
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I. That the name of the district has been changed to The 
Verde River Irrigation and Power District. 

II. That on August 7, 1923, the land holders in said dis¬ 
trict voted a bond issue of $23,000,000. 

III. That on October 10, 1923, Folev Bros., and D. A. 
Foley & Co., Minnesota Corporations, entered into a con¬ 
tract with the District whereby said corporations agreed 
among other things, that if, after investigation, the facts 
relative to said District project appeared to be as repre¬ 
sented, and the project feasible, said corporations would 
undertake the construction thereof, and would assist in the 
sale of the bonds, the district to cooperate in the necessary 
investigations and selling of its securities. 

Under these circumstances it would appear that a further 
extension of time is necessary, for the contractors to inves¬ 
tigate the feasibility of the project, and the reliability of 
the statements and data upon which their agreement is 
based. 

It does not appeal* to me however that it should take two 
years to ascertain tin* facts relative to the project especially 
in view of the mass of data which has already been gatli- 
ered and assembled, and the fact that the surveys and pre¬ 
liminary work has been practically completed. 

It is therefore ordered that the time limit within which 
to comply with the terms and conditions of the contracts 
of Mav 21 and Mav 25, 1920, as modified and amended bv 

• •77 * 

the order of February 23, 1923, be, and the same is hereby 
enlarged and extended one Year from February 23, 1924, 
that is to say to and including February 23, 1925, and in 
default of the filing by the Verde River Irrigation and 
Power District on or before February 23, 1925, of a show¬ 
ing, satisfactory to the Secretary of the Interior, that the 
terms and conditions of said contracts have been complied 
with, the same are terminated and of no effect. 

(Signed) HUBERT WORK, 

Secretary." 
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Also the following decisions by Secretary Work: 
i “January 16, 1926. 


In re Verde River Irrigation and Power District. 

May 21, 1920, the then Secretary of the Interior entered 
into a contract with the Paradise-Verde Irrigation Dis- 
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trict (now the Verde River Irrigation and Power District), 
under which the district was granted the right to use cer¬ 
tain public lands, on condition that it would proceed to 

construct reservoirs for the utilization of water,!and would 

7 1 

within three years show to the satisfaction of th<£ Secretary 
that it had arranged for the necessary funds for construc¬ 
tion, and would complete the project within six years. 

Two extensions were granted and a third application 
for extension was the subject of a hearing before me Janu¬ 
ary 15, 1925, at which representatives of the district ap¬ 
peared in support of the application, and representatives 
of the Deer Valley Protective Association, representing a 
part of the landowners in the district, as well as representa¬ 
tives of the Salt River Valley Water Users Association ap¬ 
peared in opposition thereto. 

Upon consideration of the entire record, the Department 
held, January 20, 1925— 

A further extension does not appear to be warranted and 
would not be in the interest of parties concerned, including 
the settlers and landowners in the district. Tjie petition 
is accordinglv denied. 

o * i 

Thereafter, on petition from the district and to afford 
an opportunity for parties in interest to effect a com¬ 
promise of their differences, the Department, on February 
21, 1925, granted a further extension of 90 days. This 
period was subsequently further extended until May 29, 
1925. Prior to the expiration of this period oil extension, 
1 was requested to further suspend action in the matter 
until the Senate Uommittee on Irrigation, or a subcommit¬ 
tee, could have opportunity to visit the locality and to hold 
hearings, the result to be submitted to the Department for 
its consideration. I am advised that no hearing was held 
by the committee, but that Senator Cameilon was au- 
66 thorized to hold and did hold a hearing or icoiiference 
at Phoenix. Arizona, December 1, 1925. Tjlie Depart¬ 
ment has several times requested, but has not jreceived, a 
transcript of said hearing. 

The Deer Valley Protective Association, representing 
landowners in the district, as stated, objected|to further 
extensions, and to the carrying out of the district’s plans. 

The Salt River Water Users Association has ;liled objec¬ 
tions thereto. 


! 


i 
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Individual landowners hrr. e complained of the assess¬ 
ments being levied on their lands to pay the expenses of 
the district and the salaries of its officers. 

Over $300,01 )0 has been raised by the district through 
assessments on the landowners for this purpose. Xo 
moneys have been expended for construction work. After 
more than five vears the district has been unable to finance 
or begin construction or to lilt* satisfaetorv evidence that 
it can finance or construct. 

According, in view of the foregoing', further delays or 
extensions are not warranted, and the action of .January 
20, 1025, is hereby adhered to and made effective as of this 
date. The Commissioner of the General Land Office will 
take the necessary steps to carry this decision into effect. 

(Signed) Iit’BKRT WORK, 

Secret aril. 

“February 13, 1926. 

“F." Phoenix 050246. Denied. 

Ykri>f. River Irrigation and Power District. 

Petition for Reconsideration . 


May 21, 1920, the then Secretary of tin* Interior entered 
into a contract with the Paradise-Verde Irrigation Dis¬ 
trict (now the Verde River Irrigation and Power District), 
wherein there was granted the right to construct and main¬ 
tain storage reservoirs on the Verde River upon lands 
withdrawn under the provisions of the reclamation 
67 act, and the district agreed to construct reservoirs, 
a diversion dam, canals, and laterals, for the irriga 
tion of certain lands in Arizona. 

The agreement provided that the district should, within 
three vears, show to the satisfaction of the Secretarv of the 
Interior that it had made arrangements for the necessary 
funds, and that the funds should be available for the con¬ 
struction of the project, should have begun construction, 
and should prosecute the same diligently, so that the stor¬ 
age dams should be completed within six years from the 
date of the contract. 
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The agreement further provided that upon failure of the 
district to comply with these provisions within the time 
specified, or within such extensions as might lie granted, 
“tlie Secretary of the Interior mav declare tips contract 
abrogated in whole or in part." 

This contract was supplemented May 25, 1920, so as to 
grant the district the right to use certain withdrawn lands 
for canals for irrigation and power development. 

lender and pursuant to the terms of the contract cited, 
the district made application for the approval! of certain 
rights of way and easements under the act of March 5, 1891 
(26 Stat. 1095), and the act of May 11, 1898 (50jStat. 404). 
These applications were approved by the Department De¬ 
cember 1, 1920. subject to the contracts of May 21, and May 
25, 1920, and to stipulations therein set forth. 

February 5. 1921, the district made application for ap¬ 
proval under the act of August 11, 1916 (39 IStat. 506), 
which application was approved June 7, 1921 i expressly 
subject, however, to the terms of said contract of Mav 21, 
1920. ! 

February 3, 1923, the then Secretary of the Interior, on 
application of the district, and after a hearing, extended 
the time of the district within which to make showing as 
provided bv the prior contracts for nine months! from Mav 
25, 1923. ’ j 

May 1!), 1925, the Department denied the district's ap¬ 
plication for approval of an amended application under the 
act of August 11, 1916, supra, and at the same lime sus¬ 
pended action on the district’s application fojr amended 
canal right of way, and for the Camp Verde ahd Bartlett 
reservoirs, pending submission, within the time sot, 
68 of evidence of the successful financing of the project. 

A further extension was applied for by the district, 
and alter hearing and full consideration, the Department 
held, January 20, 1925.— j 

A further extension does not appear to be warranted and 
would not be in the interests of the parties concerned, in¬ 
cluding the settlers and landowners in the district. The 
petition is accordingly denied. 

Subsequently, on petition by the district, and to afford an 
opportunity to parties in interest to effect a Compromise 
of the differences, further extensions for limited periods 
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were granted, the matter coming up for final determination 
January 1(>, 1926, on which date the Department, after re¬ 
citing the facts, held: 

Over $300,000 has been raised by the district through 
assessments on the landowners for this purpose. Xo 
moneys have been expended for construction work. After 
more than five vears the district has been unable to finance 
or begin construction, or to file satisfactory evidence that 
it can finance or construct. Accordingly, in view of the 
foregoing, further delavs or extensions are not warranted, 
and the action of January 20, 1925, is hereby adhered to 
and made effective as of this date. 

On January 25, 192(5. there was filed in the Department 
a petition for reconsideration of said matter, and request 
that representatives of the district be heard orally. There¬ 
upon, the Commissioner of the General Land Office was di¬ 
rected to hear the matter, and oral argument was presented 
at a hearing held in the office of the Commissioner of the 
General Land Office January 28, 1920. 

The record has been forwarded to the Department, and 
as stated in the Commissioner's report, it appears from the 
record of proceedings and the transcript <>f the oral hear¬ 
ing that no evidence has been presented which would war 
rant the Department in changing or modifying tin* action 
heretofore taken. 

As stated in previous decisions, the original contract and 
all grants of rights of way and approvals of the district 
were on the express conditions agreed to by the district, 
that the district would, within three years from date of the 
original contract, or within such extensions as might 
09 be granted, show to the satisfaction of the Secretary 
of the Interior that it had made arrangements for 
the necessary funds to construct the project and had 
actually begun construction thereof, and that it would pros¬ 
ecute the same with diligence, so that the storage dams 
should be completed within six years from date of the origi¬ 
nal contract or within such extensions as might be granted. 

The district has failed within the time specified, and 
within the various extensions mentioned, to arrange for the 
financing of construction; has done no construction work, 
and up to the present time has failed to submit any evi- 
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deuce which satisfies the Department that it is lor will be 
able to construct the project. 

Accordingly, and in view ol* the foregoing, the petition 
for reconsideration is denied. 

Under and pursuant to the express terms ind condi¬ 
tions of the contracts entered into between the Department 
and the district, and under the conditions expressly set 
forth in connection with the rights of way apd the ap¬ 
proval of the district organization, all conditional rights of 
way granted or made to the district for reservoirs, dams, 
canals, laterals, and other structures are hereby canceled 
and set aside. The approval of the district fdr taxation 
purposes under the act of August 11, 1916, likewise condi¬ 
tioned on compliance with the terms of the contract of May 
21, 1920, which conditions have not been met, is sjlso hereby 
canceled and revoked. 

The Commissioner of the General Land Officii is hereby 

i • 

directed to issue notices to all parties in interest hereof, 
and to cause the proper notations to be madti upon the 
records of his office and of the local land officd, and take 
any further steps which may be necessary to formally carry 
this decision into effect. 

(Signed) HUBERT WORK, 

Sedretary.” 


70 ‘ ; February |25, 1926. 

i 

“F.” Phoenix 054822-07)4936. Denied and rejected. 

! 

Verde River Irrigation and Power District. 


The Verde River Irrigation and Power District has filed 
three applications (Phoenix serials 054822 and 054936 and 
054937) for revised and amended locations foil the Cam]} 
Verde reservoir site, for the Bartlett reservoir sjte, and for 
a right of way for an amended and revised location of the 
main canal of its project, as shown upon a map approved 
December 1, 1920, pursuant to a contract with! the appli¬ 
cant, dated May 21, 1920. These applications! purported 
to be made under the act of March 3, 1891 (26 Stat. 109.5) 
and section 2 of the act of May 11, 1898 (30 Stat. 404), and 
when filed were regarded as in furtherance of! a contract 

* i 

entered into on May 21, 1920, between the Secretary of 
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tin* Interior and the predecessor of this applicant, which 
contract was made in pursuance of section 2 of tin* act 
of February 21, 1 !>11 (.‘Mi Stat. 925). Tin* reservoir sites 
therein sought, as arc the sites covered by those applica¬ 
tions, were withdrawn pursuant to tin* Reclamation Act of 
June 17, 1902 (22 Stat. 2SS). This contract expressly re¬ 
served to the I'niled States, acting through the Secre¬ 
tary of the Interior, tin* supervision and control of all con¬ 
struction and irrigation works of the this applicant and its 
predecessor. 

By decision of May 19, 1922, these applications were 
suspended pending showings by the applicant, entitling it 
to continued benefits under tin* contract of Mav 21,1920. Tn 
that decision it was stated: 

44 If such evidence is furnished, these applications, in the 
absence of other objections, will be taken tip and considered 
under the law, and on their merits, otherwise they will be 
forthwith rejected." 

The applicant has wholly failed to make showings war¬ 
ranting further waivers by the United States of its failures 
to comply with the terms of its contract, and by decisions 
dated Januarv lb, 192(5, and Februarv 12, 192(5, all rights 
under the contract of May 21, 1920, and incidental thereto, 
were declared to be at an end, as provided in said contract. 

'flu* reasons therefor were fully stated in those de- 
71 visions and will not be here repeated. 

Tlu* present claim of the applicant is that the con¬ 
tract of Mav 21, 1920. was void, and it asserts in an action 
in tin* courts a riidit to proceed with its project, free from 
all supervision land control by the l nited States. 

These applications relate to lands now withdrawn for 
reclamation purposes, and arc* so located that their utiliza¬ 
tion in connection with any irrigation project not carried 
out in cooperation with the United States as provided by 
the act of September 21, 1911. supra, and subject to super¬ 
vision by its officers, will menace tlu* welfare of the Salt 
River project, heretofore constructed and usinir the waters 
of the* Verde River, and will imperil the security which the 
United States has for several millions of dollars of public 
moneys invested in the Salt River project. 

The policy of the Department in cases of this kind is well 
settled (See D. U. MaeWatters, 41 L. 1). 425), and it must 
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decline to approve these applications, because;of the need 
for these withdrawn lands for future irrigation! in harmonv 
with its previous reclamation work under thej Salt River 
project, and in protection of the interests of! the United 
States. | 

It becomes unnecessary for these reasons to decide 
whether the applications are in conformity with the law 
or the regulations, or to consider the qualifications of this 
applicant. 

These applications are accordingly rejected.! 

(Signed) HUBERT WORK, 

Secretary. 


The defendants having thereupon rested, coitnsel for the 
plaintiff thereupon offered to prove by the engineer for 
the State Water Commission of Arizona that control bv the 
Secretary of the Interior of the use of the reservoirs on the 
Verde River was not necessary for the protection of the 
rights of the Salt River Valiev Water Users i Association 
to the use of water of the Verde River to which that associa¬ 
tion is entitled, and that such rights were and would 
72 be fully protected under the laws of Arizona by the 
State Water Commissioner and the Courts. Counsel 
for the defendants waived such proof and disavowed claim 

that such control bv the Secretarv of the Inferior of the 

• • 

use of reservoirs on the Verde River was necessary for 
the protection of the Salt River Valley Water Users 
Association. 

Thereupon, counsel for the respective parties announced 

tliev had no further testimonv to adduce and the Court took 
• * 

the case under advisement. 

Be it further remembered that the foregoing contains the 
substance of all the evidence given on the hearing of this 
cause and each of the exceptions stated to havb been taken 
by the plaintiff were so taken, and were duly fallowed and 
noted bv the Court, and in order that each and leverv there- 
of may be preserved and made of record this statement 
of evidence is duly stated, approved and j signed and 
ordered to be made of record in the above entitled cause 
this 8th day of April, A. D. 1927. j 

Bv the Court. I 

WENDELL P. STAFFORD, 

I Justice. 

9—4616 i 
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IN THE 

Court of Appeals of the District of Colombia 


No. 4,616. 


VERDE RIVER IRRIGATION AND POWER 
DISTRICT, APPELLANT, 

vs. 

HUBERT WORK, SECRETARY OF THE IN¬ 
TERIOR, AND WILLIAM SPRY, COM¬ 
MISSIONER OF THE GENERAL LAND 
OFFICE, APPELLEES. 


BRIEF OF APPELLANT. 

This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia dismissing 
after hearing a bill in equity brought by appellant 
seeking to enjoin appellees from proceeding with 
threatened or attempted cancellation or revocation 
of certain approved rights of way in connection with 
appellant’s irrigation project for the Verde River 
and other water courses in Arizona and by manda¬ 
tory injunction to compel consideration of appel¬ 
lant’s applications for amendment of its approved 
rights of way (trans. rec., p. 9). 

The decree was entered after a small amount of 
testimony taken after indication by the Court that 

i 

! 

i 

i 


I 


i 


I 
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its ruling on the major propositions raised by bill 
and answer would be in favor of appellees. 

The case before the Court comes really within a 
comparatively narrow compass: 1. Did certain ac¬ 
tion taken by the Secretary of the Interior amount 
to an approval of appellant’s right of way? 2. Had 
Secretary Payne a right to condition his approval 
of appellant’s application and maps upon the Salt 
River Valley Water Users’ Association executing a 
tripartite compromise agreement signed by appel¬ 
lant and appellees? 3. Is appellant guilty of laches 
or estopped by not more promptly bringing ap¬ 
pellees into Court? 

In the County of Maricopa, State of Arizona, near 
the City of Phoenix there is an existing irrigation 
project owned, operated and maintained by the Salt 
River Valley Water Users’ Association. After con¬ 
struction of the Roosevelt Dam and appurtenant 
works bv the United States the Salt River Associa- 
tion lawfully under the statutes acquired by con¬ 
tract from the United States ownership and control 
of the defined irrigation district covered by that 
project, subject to repayment to the United States 
of its outlay on the Salt River project of $10,000,000, 
of which amount $3,000,000 has been repaid by the 
Salt River Association, owners of the land irrigated, 
leaving a balance due by such owners through the 
Salt River Valley Water Users’ Association of 
$7,000,000 (rec., p. 19) to the federal reclamation 
fund. 

The Salt River Valley Water Users’ Association 
is entitled only to certain of the waters of the ordi¬ 
nary flow of the Verde River, it not being entitled 
to the unappropriated and unused ordinary flow of 
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water of said Verde River. This is a matter con¬ 
trolled and subject to control only by the State of 
Arizona, the state and not the United States owning 
the waters of its streams and water bodies (rec., pp. 
3, 19). The aforesaid association was entitled to 
none of the flood waters of the Verde River (pp; 3, 
19) nor to others of the ordinary water flow, these 
not being necessary to irrigate its lands. 

The United States, when it undertook the Salt 
River Valley project shortly after the passage of 
the federal reclamation act of June 17, 1902 (32 
Stat. 388), did contemplate the use of more water 
and the irrigation of more land than was ultimately 
embraced within that project as completed, andl as 
part of such originally contemplated larger project 
it did withdraw under the first and second forms of 
that act lands including the “reservoir sites on the 

i 

Verde River and practically all of the land now em¬ 
braced in the plaintiff’s district, but prior to 1916 
the Government, acting through the Reclamation 
Service and the Secretary of the Interior, had deter¬ 
mined not to construct the project on the Verde 
River or within the area now embraced in the plain¬ 
tiff’s (appellant’s) project and district” (pari 4, 
p. 3, and first part of par. 4 of answer, p. 18). 

Section 3 of the Reclamation Act aforesaid I re¬ 
quired the Secretary of the Interior, when a federal 
reclamation project was about to be constructed, to 
“withdraw from public entry the lands required for 
any irrigation works contemplated” under the act 
and thereafter if it were found any of the lands 
withdrawn “are not required” to “restore to pub¬ 
lic entry any of the lands so withdrawn. ’ ’ This was 
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what happened: More was withdrawn than was re¬ 
quired when the project was a completed entity. 

The United States having determined to reduce 
its contemplated Salt River Valley project and 
having constructed its project as reduced and by 
contract dated September 6, 1917 (p. 19), turning 
same over to the Salt River Valiev Water Users’ 

i * 

Association, which included onlv a certain limited 
area of irrigable lands, the result was that only a 
certain “portion of the waters of the Verde River 
had been appropriated and was being used by the 
Salt River Valiev Water Users’ Association,” 
leaving “a large volume of flood and unused water 
of that river which was unappropriated and going to 
waste” (par. 4, p. 3). The amount of unused water 
is for decision of the State if controversy ever 
arises. 

This being the situation when the Salt River 
Valley project was a concluded and constructed fact 
landowners and settlers left out of the project 
formed an association to whose rights appellant it 
is admitted has lawfully succeeded, and in time 
there came into existence appellant, conceded like 
its predecessor to be a validly organized and exist¬ 
ent corporation of the State of Arizona entitled 
under the State laws to construct, maintain and 
operate irrigation and power sites, canals, ditches 
and plants, and to supply “water for the irrigation 
of irrigable lands within a certain specified area in 
Maricopa County,” with lawful authority duly 
granted under State law to carry out its irrigation 
and subsidiary power project (p. 2) by issue and 
disposal of $23,000,000 of bonds, authorized (p. 3) 
bv the Arizona state authorities dulv vested bv law 
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with control over such bond issues after investiga¬ 
tion, as was done, in the instant case. 

Appellant or its predecessors in 1916 “made 
proper and legal appropriation (under State law) 
of all of the flood and unused waters of the Verde 
River for use upon lands’’ of its members, and in 
1917 as a means of conversion to its use of the waters 
aforesaid granted to it by the State duly filed with 
the General Land Office of the United States appli¬ 
cation Phoenix 036,887 under the irrigation right 
of way act of March 3,1891 (26 Stat. 1095), and Sec¬ 
tion 2 of the Act of May 11, 1898, for right of way 
for the Horseshoe Reservoir on the Verde Riyer 
(p. 3). The application just aforesaid and its ap¬ 
proval by the Secretary of the Interior was opposed 
by the Salt River Valley Water Users’ Association, 
which on its part still later filed a junior application 
for said Horseshoe Reservoir (p. 4). 

The irrigation right of way act of March 3, 1891, 
referred to is in the form of Sections 18, 19, 20 ahd 
21 of an act entitled an act to amend the timber 
culture act and for other purposes, and is closely 
modeled after the railroad right of way act of March 
3, 1875, which had been the subject of a number of 
judicial decisions when the irrigation right of way 
aforesaid was enacted. 

The irrigation right of way act aforesaid pro¬ 
vides, so far as here material, as follows: 


“Sec. 18. That the right of way through 
the public lands and reservations of tlie 
United States is hereby granted to any canal 
or ditch company formed for the purpose of 
irrigation, and duly organized under the laws 
of any State or Territory, which shall h^ve 


i 


i 
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filed or may hereafter file with the Secretary 
of the Interior a copy of its articles of incor¬ 
poration and due proof of its organization 
under the same to the extent of the ground 
occupied by the water of the reservoir and of 
the canal and its laterals, and fifty feet on 
each side of the marginal limits thereof; also 
the right to take from the public lands adja¬ 
cent to the line of the canal or ditch, material, 
earth and stone necessary for the construe- 
tion of such canal or ditch: Provided, That no 
such right of way shall be so located as to 
interfere with the proper occupation by the 
Government of any such reservation, and all 
maps of location shall be subject to the ap¬ 
proval of the Department of the Government 
having jurisdiction of such reservation, and 
the privilege herein granted shall not be con¬ 
strued to interfere with the control of water 
for irrigation and other purposes under au¬ 
thority of the respective States or Territories. 

Sec. 19. That any canal or ditch company 
desiring to secure the benefits of this act 
shall, within twelve months after the location 
of ten miles of its canal, if the same be upon 
surveyed lands, and if upon unsurveyed lands 
within twelve months after the survey thereof 
by the United States, file with the register 
pf the land office for the district where such 
lands is located a map of its canal or ditch 
and reservoir; and upon the approval thereof 
bv the Secretary of the Interior the same 

•t • 

shall be noted upon the plats in said office, 
and thereafter all such lands over which such 
rights of way shall pass shall be disposed of 
subject to such right of way. 

Sec. 20. * * * Provided, That if any sec¬ 
tion of said canal or ditch shall not be com¬ 
pleted within five years after the location of 
said section the rights herein granted shall 
be forfeited as to any uncompleted section of 
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said canal, ditch, or reservoir, to the extent 
that the same is not completed at the date of 
the forfeiture. 

Sec. 21. That nothing in this act shall 
authorize such canal or ditch company t6 
occupy such right of way except for the pur¬ 
pose of said canal or ditch, and then only so 
far as may be necessary for the construction^ 
maintenance and care of said canal or ditch.’; 

The amendatory irrigation act of May 11, 1898 
(30 Stat. 404), adds to the right of way act of 1891 
as follows: | 

i 

“Rights of way for ditches, canals, or reserh 
voirs heretofore or hereafter approved under 
the provisions of Sections 18, 19, 20 and 21 of 
the act entitled ‘An act to repeal timber cul¬ 
ture laws, and for other purposes,’ approved 
March 3, 1891, may be used for purposes of a 
public nature; and said rights of way may be 
used for purposes of water transportation, 
for domestic purposes, or for the development 
of power, as subsidiary to the main purpose 
of irrigation or drainage.” j 

| 

Appellant duly complied with all the provisions 
of these acts necessary to approval of its rights pf 
way and filed with the register of the land office 
at Phoenix and with the Secretary of the Interior 
at Washington, through the General Land Office, 
due proof of its articles of appropriation and of its 
organization, of its proposed irrigable area and of 
its water rights as conferred by the State of Arizona 
and maps showing location of its rights of way. 
As stated, the Salt River Valley Water Users’ Asso¬ 
ciation opposed the application (which proposed to 
irrigate lands outside of but possible competitors 
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of lands in its own district) and the matter became 
a pending one in the Interior Departmertt. 

Meanwhile appellant, or its predecessors, there 
being no question here involved of lawful succession 
of or to rights, proceeded to accumulate certain 
engineering data and to do the preliminary work 
incident to construction of the Verde River project, 
including authorization of its bond issue at a total 
cost up to the time of the filing of the bill of com¬ 
plaint of more than $300,000, raised under the laws 
of Arizona by assessment of taxes on the lands 
within appellant’s project (pp. 6-7), the money re¬ 
ported including contributions of $52,000 to the 
construction in 1921 of the Cave Creek Reservoir, 
one of the works deemed advisable in connection 
with plaintiff’s project and built upon the right of 
way acquired by appellant for this Cave Creek 
Reservoir, which reservoir was built for purposes of 
flood control with the sole right to use of its water 
for irrigation of lands in appellant’s district (pp. 
6-7; par. 7, pp. 3-4). The Cave Creek Reservoir 
waters belong for irrigation purposes to appellant as 
the bill avers (par. 7) and the answer admits (par. 7, 
p. 19), and the amount expended thereon by appel¬ 
lant was proved by the testimony of appellant’s 
president (Michael), pages 33-34, the answer de¬ 
manding proof of the amount of such expenditures, 
as was the total amount (p. 34) which appellant had 
expended to date of more than $300,000, on a similar 
demand for proof of amount of money appellant had 
expended to date made in appellee’s answer (par. 
16, p. 22). The City of Phoenix, the County of 
Maricopa, the State of Arizona, appellant district 
and the Salt River Valley Water Users’ Association 
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each and all were interested in the flood control of 
Cave Creek and each contributed to the cost of the 
Cave Creek dam and reservoir accordingly because 
of their and each of their separate interests, but 
with use of the Cave Creek waters reserved solely 
to appellant (p. 34). 

To revert from the Cave Creek actual construc¬ 
tion. After the application of appellant for ap¬ 
proval of its application for rights of way in con L 
nection with the Horseshoe Reservoir on the Verde 
River (application No. Phoenix 036,887, page 3 of 
record) and development of opposition thereto oh 
the part of the Salt River Valley Water Users’ Asso¬ 
ciation the appellant ‘ 4 made proper and legal ap¬ 
propriation” of the waters of Cave Creek, Skunk 
Creek and New River for the irrigation of lands 
within its district, and these appropriations with 
appropriation of the flood and unused waters of the 
aforementioned Verde River were all duly approved 
and confirmed to appellant by the State of Arizona 
and appellant “ever since has been the owner of all 
said water rights.” ! 

With the situation as outlined except that the 
Cave Creek reservoir had not then been actually con¬ 
structed but rights to its waters were vested in ap¬ 
pellant beyond dispute, the matter came on in 19^0 
for a hearing on the Horseshoe Reservoir applica¬ 
tion before Secretary Payne (p. 4). 

The bill avers that after the hearing (p. 4) “tjie 
then Secretary of the Interior announced his de¬ 
cision that he would permit the plaintiff (appellant) 
to construct its project unless an agreement shoiild 
be reached that would permit of unified ownership 
and control, but that if this were not done he would 
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grant the plaintiff’s application,” and that there¬ 
upon the Secretary caused a so-called agreement 
dated May 21,1920, to be prepared. This agreement 
purported to be between the United States as party 
of the first part, the appellant as second party 
and the Salt River Valiev Water Users’ Associa- 
tion as third party. The answer (p. 20) states that 
the Secretary ruled that the appellant should be 
given an opportunity to construct its project but de¬ 
nied it was held appellant’s pending application for 
the Horseshoe Reservoir would be unconditionally 
granted as an alternative if the agreement dated 
May 21, 1920, was not executed or that it was in¬ 
tended to vest appellant with unqualified control of 
the Horseshoe Reservoir site or other area which, 
the answer asserts, was ‘‘then withdrawn for recla¬ 
mation purposes along the Verde River” (p. 20), and 
which, it is claimed, is still reserved. The answer 
avers it was the intention and practice of the In¬ 
terior Department to avail itself of the aid of ap¬ 
pellant <f in the furtherance of reclamation through 
the use of the unappropriated waters of the Verde 
River and its tributaries, pursuant to cooperative 
agreements authorized by Section 2 of the act of 
February 21,1911 (36 Stat. 925), and that appellant 
is bound by the agreement of May 21, 1920, “not¬ 
withstanding the failure of the Salt River Valley 
Water Users’ Association to join therein” (pp. 
20 - 21 ). 

This Section 2 of the act of February 21, 1911, 
with the original Reclamation act of June 17, 1902 
(32 Stats. 388), and the documents, as will be later 
shown in this statement of the case, which were 
actually signed by the then Secretary, raise the law 
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questions to be decided by this honorable Court. 
Section 2 aforesaid is an amendment or supplement 
to the act of June 17,1902. The act of June 17,1902, 
and Section 2 aforesaid are here set forth at length 
as to all provisions deemed at all material to the 
present appeal. 

Reclamation act approved June 17, 1902. 

Section 1 provides that moneys received from the 
sale and disposal of public lands in certain named 
Western states including Arizona shall be set aside 
as a special reclamation fund in the Treasury to be 
used by the United States “in the examination and 
survev for and the condemnation and maintenance 
of irrigation works” in the states named. 

Section 2 directs the Secretary of the Interior “to 
make examinations and surveys for, and to locate 
and construct, as herein provided, irrigation workg,” 
the result of such examinations and surveys “with 
estimates of costs of all contemplated works, the 
quantity and location of the lands which can be ir¬ 
rigated therefrom” and other facts as to practica¬ 
bility of each project to be submitted to Congress at 
the beginning of each regular session of Congress, 
that body retaining its prerogative of the power on 
the purse as to projected works. 

Section 3 provides: “That the Secretary of the 

i 

Interior shall, before giving the public notice pro¬ 
vided for in Section 4 of this act, withdraw from pub¬ 
lic entry the lands required for any irrigation works 
contemplated under the provisions of this act, and 
shall restore to public entry any of the lands so 
withdrawn when, in his judgment, such lands are 
not required for the purposes of this act.” (Italics 
ours.) * * * Upon completion of surveys “and 
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of the necessary maps, plans and estimates of cost 
the Secretary of the Interior shall determine whether 
or not said project is practicable and advisable, and 
if determined to be impracticable or unadvisable he 
shall thereupon (italics ours) restore said lands to 
entry; that public lands which it is proposed to irri¬ 
gate by means of any contemplated works shall be 
subject to entry only under the provisions of the 
homestead laws in tracts of not less than 40 nor 
more than 160 acres.” 

Sec. 4. “That upon the determination by the Sec¬ 
retary of the Interior that any irrigation project is 
practicable, he may cause contracts to be let for the 
construction of the same * • * and thereupon he 
shall give public notice of the lands irrigable under 
such project, and limit of area per entry” * * * 
“also of the charges which shall be made per acre 
upon the said entries, and upon lands in private 
ownership which may be irrigated by the waters of 
the said irrigation project,” these charges the sec¬ 
tion contemplating to be equal in ten annual instal¬ 
ments to return to the reclamation fund of the cost 
of the project. 

Section 5 contemplates that the public land entry- 
man, public lands after determination of the United 
States to embark on an irrigation project being sub¬ 
ject only to homestead entry, shall farm half his ir¬ 
rigable land and pay his apportioned irrigation 
charges before receiving his patent. It further pro¬ 
vides : 

“No right to the use of ivater for land in private 
ownership shall he sold for a tract exceeding 160 
acres to any one landowner , and no such sale shall be 
made to any landowner unless he he an actual bona 



fide resident on such land or occupant thereof resid¬ 
ing in the neighborhood of said land, and na su^ch 
right shall permanently attach until all payments 
therefor are made. (Italics ours.) The annual in¬ 
stalments shall be paid to the receiver of the local 
land office,’’ failure of two payments to 4 ‘render! the 
entry subject to cancellation,” etc. 

Section 6 directs use of the reclamation fund for 
the operation and maintenance of 4 ‘all reservoirs 
and irrigation works constructed under the provi¬ 
sions of this act,” with a proviso on certain condi¬ 
tions that the management and operation shall pass 
to the owners of the land irrigated, but “under Such 
rules and regulations as may be acceptable to the 
Secretary of the Interior; Provided, That the title 
to and the management and operation of the reser¬ 


voirs and the works necessary for their protection 
and operation shall remain in the government until 
otherwise provided by Congress.” (Italics oursj) 

Section 7 authorizes the Secretary of the Interior 
where necessary to carry out the provisions of the 
act to acquire rights or property i( for the United 
States by purchase or by condemnation.” (Italics 
ours.) 

Section 8 provides: 


(i That nothing in this act shall be con¬ 
strued as affecting or intended to affect or to 
in any way interfere with the laws of any 
State or territory relating to the control, ap¬ 
propriation, use, or distribution of water 
used in irrigation, or any vested right ac¬ 
quired thereunder (Italics ours), and jthe 
Secretary of the Interior in carrying out jthe 
provisions of this act, shall proceed in con¬ 
formity with such laws.” 
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Sections 9 and 10 contain nothing pertinent to the 
instant controversy. 

The act of February 21, 1911 (36 Stat. 925), is 
amendatory of or supplementary to the organic 
Federal irrigation act just set forth. It provides by 
Section 2 as follows: 

“That in carrying out the provisions of 
,said reclamation act and acts amendatory 
thereof or supplementary thereto, the Secre¬ 
tary of the Interior is authorized, upon such 
terms as may be agreed upon, to cooperate 
with irrigation districts, water users associa¬ 
tions, corporations, entrymen, or water users 
for the construction or use of such reservoirs, 
canals or ditches as mav be advantageouslv 
used by the Government and irrigation dis¬ 
tricts, water users associations, corporations, 
entrymen, or water users for impounding, de¬ 
livering and carrying water for irrigation 
purposes; Provided, That the title to and 
management of the works so constructed 
shall be subject to the provisions of section 
six of said act; Provided further, That water 
shall not be furnished from any such reser¬ 
voir or delivered through any such canal or 
ditch to any one landowner in excess of an 
amount sufficient to irrigate one hundred and 
sixty acres.’’ 

i 

The agreement executed by appellant and the 
United States by Secretary Payne dated May 21, 
1921, is admitted by the pleadings and is set forth 
at pages 10 to 16. Its preamble recited that the Salt 
River Valley Water Users’ Association was “now 
in the control and management of the Salt River 
project” constructed by the United States; that 
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there were available additional waters which coiild 
be beneficially used upon other lands; that appellant 
and the Salt River Water Users ’ Association de¬ 
sired to use these additional waters and to construct 
the necessary works essential to use them, and that 
the United States is desirous of having these addi¬ 
tional waters used for irrigation and otherwise. | 

It then granted from the United States to appel¬ 
lant the right to construct and maintain storage 
reservoirs on the Verde River upon lands withdrawn 
under the organic Reclamation act and later acts 
“at the Horseshoe and Camp Verde reservoir sites, 
and also for other reservoirs on New River, Skunk 
Creek and Cave Creek,” application to be diily 
made, by appellant, under the laws of the United 
States for rights of way over unreserved public 
lands for the irrigation works necessary to use ^nd 
distribution of “the waters appropriated, conserved 
and developed by the party of the second part” (ap¬ 
pellant), who also should make application under 
the federal laws to construct, maintain and operate 
power plants as auxiliary to the irrigation works. 
It then granted to the Salt River Association, ap¬ 
parently as at least part consideration for its join¬ 
ing in the tripartite agreement, rights as to a reser¬ 
voir at Mormon Flat on Salt River but this matter 

i 

may be eliminated by the Court as not material to 
its consideration of this appeal. Appellant agreed 
to proceed speedily to construct the reservoirs, dams, 
canals, etc., and to utilize the waters it had acquired 
from the State of Arizona for power and irrigation 
purposes and that the 'works when constructed 
should not increase the danger of damage or loss iby 

floods to the works of the Salt River project and the 

| 

i 

i 
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lands of its shareholders. It was provided that if 
the Salt River Water Users’ Association elected it 
might “enlarge the present boundaries and acreage 
of the Salt River project so as to include the lands 
embraced within and irrigable from the proposed 
works” of appellant, with provision in the merger 
permitted whereby appellant’s landowners would 
have proportional representation on the board of 
directors and council of the enlarged Salt River Val¬ 
ley Water Users’ Association and ultimate dis¬ 
charge of financial obligations and expenditures in¬ 
curred for construction costs by appellant through 
use of revenues derived by the Salt River Associa¬ 
tion through operation and management conferred 
by the agreement on the Salt River Association of 
appellant’s power plants and irrigation works—rec¬ 
ognition also being made of the Salt River Associa¬ 
tion’s right to still further growth if additional 
waters and lands should make it feasible. The 
agreement provided (par. 8) that all plants and 
works constructed by either appellant or the Salt 
River Association should conform “to the class of 
construction heretofore used and employed by the 
United States in reclamation construction” and at 
all times be subject to approval and supervision of 
the Secretary of the Interior “as to the time of be¬ 
ginning construction, rate of progress, design, ca¬ 
pacity and sufficiency. ’ ’ 

Section 9 read: 

“The legal title to the storage dams con¬ 
structed or to be constructed hereunder upon 
lands withdrawn under the Reclamation Law 
by the second party and the third party or 
either of them shall remain in the United 
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States of America and under its direction and 
supervision until otherwise agreed by the 
parties hereto. ” 

There were provisions here immaterial since not 
in controversy as to protection of existing rights of 
shareholders of the Salt River Association and of 
Indians. The agreement then required that appel¬ 
lant shall show to the satisfaction of the Secretary 
of the Interior within three years that it had ar¬ 
ranged for available necessary funds and had began 
construction and further that the storage dams to be 
constructed should be completed within six years, 
failure within the periods named or extensions there¬ 
of to permit the Secretary of the Interior to “declare 
this contract abrogated in whole or in part.” It 
closed by providing that the agreement “shall riot 
become operative or binding upon” the Salt Riyer 
Valley Water Users’ Association until same should 
be ratified and approved by that association as re¬ 
quired by its articles of incorporation and by-laws. 

The day following execution by Secretary Payne 
and appellant the then attorney for appellant Ion 
May 2, 1920, requested approval (p. 17) of a grant 
to appellant to occupy “the strip of land withdrawn 
under the Reclamation Act on either side of Veiide 
River from Camp Verde to its mouth” for use for 
canals and other structures for irrigation and power 
development the right “to the use of which was 
granted by you in the said contract of May 21, 
1920.” This application was endorsed: 

! 

“Approved May 25, 1920, subject to the 
conditions of the contract of May 21, 1920. 

Payne, Secretary .’f 


i 

I 


i 
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As heretofore shown, the agreement never was 
executed bv the Salt River Valiev Water Users’ As- 
sociation. 

The bill avers and the answer admits that shortly 

after the paper of May 21, 1920, was signed by the 

Secretary and by appellant there was a conference 

of appellant’s representatives with officials of the 

General Land Office “to ascertain what should be 

done to vest the District with proper title to rights 

of wav for the reservoirs and canals embraced in 
* 

its project.” The answer avers that the advice 
given “did not and could not supersede the con¬ 
tract” and merely constituted a procedure to be fol¬ 
lowed (p. 21). 

Appellant made surveys and following the advice 
given filed applications for rights of way “under the 
said acts of 1891 and 1898” for the New River 
Reservoir, for the Skunk River Reservoir, for the 
Camp Verde Reservoir, Horseshoe, McDowell and 
Paradise Canals, Cave Creek and Lower Cave Creek 
Reservoir sites, Skunk and Cave Creek feed canals, 
and Cave Creek spreading canal, and power plants 
along the rights of way. 

Application Phoenix 036887 for the Horseshoe 
Reservoir on which the hearing had been held was 
pending and on this application and all the immedi¬ 
ately aforesaid applications the Secretary acted 
under date of December 1,1920. 

The paper approving all the applications in toti- 
dem verbis is as follows (p. 5): 

“Pursuant to the provisions of the Act of 
March 3, 1891, 26 Stat. 1095, as amended by 
Sec. 2 of the Act of May 11, 1898, 30 Stat. 
404, and in further pursuance of contracts 
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executed by me, May 21, 1920, and May 25, 
1920, respectively, granting certain rights to 
the applicant company, Paradise-Verde Irri¬ 
gation District (Note: to which and its rights 
it is conceded appellant is the lawful succes¬ 
sor) and subject to the stipulations therein 
set forth, this map in six sheets, numbered 1, 
2, 3, 4, 6, and 9, is approved so far as sur¬ 
veyed lands are shown thereon, subject to all 
valid existing rights and to all the terms, con¬ 
ditions and covenants of the stipulation exe¬ 
cuted on behalf of the said District by George 
D. Christy, its Attorney in Fact, under d^te 
of October 25, 1920, for the protection of the 
Indian interests involved, but reserving rights 
of way for canals or ditches constructed by 

authoritv of the United States. 

* 

John Barton Payne, 

Secretary: 




Under a circular of the General Land Office put¬ 
ting into effect the act of March 3, 1891, aforesaid 
approved by the Secretary of the Interior, April 17, 
1891 (12 L. 1). 429-31) it was the duty of appellant 
when it made its several right of way applications 
heretofore enumerated, to file duplicate ways or plats 
“showing the location of canals, ditches, or reser¬ 
voirs” with the land office at Phoenix, Arizona, the 
circular declaring the only right of the applicant 
under the act being “to occupy such right of way 
for the purpose” and only “so far as may be neces¬ 
sary for the construction, maintenance and care” of 
the canal or ditch. 

The circular declared the act as to its irrigation 
sections was as to the duties of the register and re¬ 
ceiver identical with the railroad right of way act 
and the local land officers were directed to follow 
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the rules and regulations prescribed under the afore¬ 
said act of March 3, 1875, as to railroad rights of 
way. 

Appellant had duly complied with the act and cir¬ 
cular and had filed its map or maps. 

Following the Secretary’s signature to the ap¬ 
proval of date December 1, 1920, the General Land 
Office sent a letter to the local land officers as fol¬ 
lows (p. 35): 


Department of Interior, 
General Land Office, 
Washington, June 21, 1921. 
Paradise-Verde Irrigation District, Act of 
August 11, 1916. Instructions. 
Register and Receiver, 

Phoenix, Arizona. 

Sirs: 

I am transmitting herewith a copy of the 
map of the Paradise-Verde Irrigation Dis¬ 
trict, which was approved by the department 
on June 7, 1921. 

You will cause proper notations to be made 

on your records and inform the district of the 

approval of its application. The enclosed copy 

must be retained in vour files for reference. 

You are further directed to observe strictlv 

* 

the provisions of circular of March 6, 1918 
(46 L. D. 307), especially paragraphs 15 to 18, 
inclusive, as to all laws within the district 
affected by this approval. 

Very respectfully, 

D. K. Parrott, 

I Acting Assistant Commissioner. 

An accompanying letter of the same date directed 
the attention of the Phoenix land officers to the 
manner in which approval of appellants map and 


i 
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application would affect desert land entries within 
appellant’s irrigation district. It said that “the de¬ 
partment approved the map of the Paradise-Verde 
irrigation district, thus bringing all public lands 
within the boundaries of such district, where subject 
to entry, and entered lands for which no final cer¬ 
tificates have been issued under provisions of the 
Act of August 11, 1916 (39 Stat. 506). 

The letter also stated that the department had 
approved the recommendation of the office affecting 
desert land within its boundaries. This recom¬ 
mendation was that the pending desert land applica¬ 
tions, of which there were a number, if otherwise 
regular should be allowed the benefits of expendi¬ 
tures yearly made to appellant or its predecessors 
in furtherance of its irrigation project. 

The Act of August 11, 1916, aforesaid, was a sup¬ 
plement to the prior reclamation acts as to private 
projects, rounding out the prior legislation. It pro¬ 
vided for approval by the Secretary of the Interior 
of maps or plats of irrigation districts after finding 
from engineering data the sufficiency of the water 
supply and the feasibility of the project and that 
after such approval the public lands of the United 
States within the irrigation district should be sub¬ 
ject to taxation like private lands for their propor¬ 
tionate part of the cost of construction and mainte¬ 
nance of the district’s irrigation works, with the 
proviso that upon the expiration of ten years from 
Die date of his approval of the map and plat of any 
irrigation district the department might release from 
the lien authorized by the act any unentered lands 
upon which final certificate had not issued where 
irrigation works had not been constructed and the 

j 

j 

I 
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water of such district made available for the land. 

For the defense there were introduced in evidence 
over appellant’s objection and exception certain 
documents, the objection being to the materiality or 
relevancy of the papers. These included an opinion 
by Solicitor Mahaffie (p. 38) advising Secretary 
Payne that as to lands withdrawn under the recla¬ 
mation laws appellant derived its rights from the 
contract, which contract Mahaffie wrote was in ac¬ 
cordance with the act of February 21,1911, and that 
the matter of the power sites need not be submitted 
to the Federal Power Commission. 

A letter dated December 1, 1920, from Commis¬ 
sioner Tallman (pp. 38-40) to the Secretary of the 
Interior reciting that after the contracts there was 
a conference of appellant and the Commissioner’s 
office and that “it was deemed advisable and in 
keeping with the terms of the said contracts to have 
appellant district file applications for rights of way 
covering the project in its entirety” pursuant to the 
acts of 1891 and 1898, and that this had been done 
and the applications considered by the Forest Serv¬ 
ice of the Agricultural Department and the offices of 
Indian Affairs, Geological Survey, Reclamation 

Service and General Land Office and the Secretarv’s 

* 

Office. The Agricultural Department had waived 
stipulations as to national forest interests, the rights 
of the Indian Office were protected, it was decided 
in accordance with Mahaffie’s opinion above that 
“the valuable power possibilities” should not be 
referred to the Federal Power Commission and that 
the Reclamation Service opposed appellant’s appli¬ 
cations “but suggested that they be approved, if at 
all, with specific reference to the terms of the con¬ 
tracts.” 
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The letter said the applications could be approved 
without interfering with the purposes of with¬ 
drawals that had been previously made of certain 
tracts as power sites for a private power company’s 
transmission lines, for a stock driveway and for 
water power designations, and reported that; the 
record showed substantial compliance with the Regu¬ 
lations. It closed as follows: 


“Accordingly the customary legends of 
approval with citation of the contracts 
therein have been indorsed on the maps filed 
by the District and they are herewith bub- 
mitted.” 


The Secretary endorsed: “Maps approved by— 
John Barton Payne, Secretary,’’ and returned same 
to the General Land Office. 

Under date of June 7, 1921, First Assistant Secre¬ 
tary Finney approved a letter to the Secretary from 
Commissioner Spry submitting a map of the appel¬ 
lant district for approval showing entered public 
lands within the district for which no final ceRtifi- 
cates had been issued and also showing unentered 
public lands within same amounting to 779 acres. 
The Commissioner recommended and the Secretary 
approved same in order that the appellant district 
might levy and collect taxes on all the lands within 
the boundaries—as authorized as heretofore shown 


by the act of August 11, 1916. 

The endorsement of approval on these maps is 
shown at page 51 as follows: 


“Approved under the act of August! 11, 
1916 (39 Stat. 506), as to all public lands, 
subject to entry, and entered lands for which 

| 

j 

i 

I 

i 


j 

i 
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no final certificates have been issued, subject, 
however, to the terms of the contract of May 
1, 1920, between the Secretary of the Interior 
and the Paradise-Verde Irrigation District. 

E. C. Finney, First Asst. Secv.” 

The letter of the Commissioner (pp. 40-51) went 
extensively into the history of the project, stated 
the lands within the irrigation district as compris¬ 
ing 105,421.96 acres with a total irrigable area of 
95,829.25 acres, of which 65,000.01 were privately 
owned lands, 16,662.79 State lands, and the balance 
being the entered public lands in course of patent¬ 
ing and the 779 acres of unentered public lands. It 
referred to the doubts still remaining as to cost of 
the project and the ultimate amount of water and 
irrigable! lands though it was certain, as stated, 
there was much water going to waste and many 
thousands of acres certain to be benefited. It ex¬ 
pressed regret at the failure of the Salt River Asso¬ 
ciation to show a spirit of cooperation but that 
“eventually such cooperation will be found to the 
mutual advantage of both the association and the 
district,” and said the stake at issue was “whether 
upward of 100,000 acres of highly fertile land, on 
which many settlers have undertaken the establish¬ 
ment of homes, shall be developed into a thriving 
community, or abandoned to remain, possibly for¬ 
ever, in its present unproductive state.” 

A paper (pp. 52-6) signed by Secretary Fall fol¬ 
lowed by the signature “Paradise Verde District, by 
E. W. Michael, President,” dated February 23, 1923, 
stating that the matter was an application by appel¬ 
lant for a modification and extension of the con¬ 
tracts of May 21, 1920, and May 25, 1920, stated 
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that a hearing had been held by the Secretary at 
which there had appeared appellant on the one side 
and as protestants the Salt River Valley Associa¬ 
tion and certain citizens of Arizona. 

It stated the hearing was had upon four matters, 
an increase of the area of the district involving 
public lands, an extension of three years of the 

I 

periods for financing and completing the project, 
elimination of the requirement that construction 
work should be under the supervision and subject to 
the approval of the Secretary and elimination of 
Section 9 of the contract requiring legal title to the 
storage dams to remain in the United States. | The 
paper stated there was no record of former oral 
hearings, refused to extend, as to public land$, the 
area of the district, extended for nine months jfrom 
May 25, 1923, the period for financing but oh cer¬ 
tain conditions, held against forfeiture so far as the 


Government was concerned, and refused to approve 
an application of the Salt River Association to have 
appellants reservoir sites granted to the Salt River 


Association and that the United States enter! 


into 


a contract therefor with that association. 


As to Section 9 the paper read (p. 55), that having 
received assurance from appellant district that it 


believed it could float a bond issue necessary to con¬ 
struction of its project, 


“It is now directed that so much of para¬ 
graph 9 as provides for retention of title to 
the Government or ownership of the physical 
construction, shall be stricken out, to the end 
that the parties may be assisted in financing ’ 
their proposed project by trust deed or mort¬ 
gage which they may consider necessary Upon 
such physical structure. 



26 


It is understood and ordered that the title 
of the Government and all its rights to any 
such sites, notwithstanding anything to the 
contrary in this memorandum and order or 
in the contracts of May 21 and May 25, 1920, 
shall remain and be the property of the Gov¬ 
ernment until final completion of the pro¬ 
posed project by the Paradise Verde District 
or until further order; and that no forfeiture 
shall be worked, in so far as the Government 
is iconcerned, to any such title or ownership 
to such sites by anything herein or in the 
former contracts contained.’’ 


A paper dated October 25, 1923, signed by Secre¬ 
tary Work (pp. 57-8), stating the name of the dis¬ 
trict had been changed to appellant’s present title, 
that on October 10, 1923, a contract had been signed 
between appellant and a Minnesota construction 
and finance organization and on behalf of the United 
States cbnditionallv extending until Februarv 23, 
1925, the terms of the contracts herein referred to 
between appellant and the United States. 

A paper dated January 16, 1926, signed by Secre¬ 
tary Work (pp. 59-60), stating part of the land- 
owners in the District and the Salt River Valley 
Water Users Association opposed further exten¬ 
sions of time and denying further extensions; with 
directions to the Commissioner of the General Land 
Office to carry the decision into effect. 

A paper dated February 25, 1926, signed in two 
parts by; Secretary Work (pp. 60-65), denying a 
petition of appellant for reconsideration and reject¬ 
ing three applications by appellant to amend cer¬ 
tain of its locations for reservoir sites and a canal 
(p. 63), the paper stating in part (p. 64): 
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4 'The present claim of the applicant is that 
the contract of May 21, 1920, was void, and it 
asserts in an action in the courts a right to 
proceed with its project, free from all super¬ 
vision and control by the United States. 

These applications relate to lands now 
withdrawn for reclamation purposes, and are 
so located that their utilization in connection 
with any irrigation project not carried put in 
cooperation with the United States as pro¬ 
vided by the act of September 21,1911, sbipra, 
and subject to supervision by its officers!, will 
menace the welfare of the Salt River project, 
heretofore constructed and using the waters 
of the Verde River, and will imperil the se¬ 
curity which the United States has for seyeral 
millions of dollars of public moneys invested 
in the Salt River project’’ (p. 64). j 

It said the department "must decline to approve 
these applications because of the need for {;hese 
withdrawn lands for future irrigation in hartnony 
with its previous reclamation work under the. Salt 
River project, and in protection of the interests of 
the United States,” and that hence it was unneces¬ 
sary to decide whether applicant’s applications 
were in "conformity with the law or the regula¬ 
tions” (p. 65). | 

The conclusion of the answer of appellee (pp. 23-5) 
was in accordance with the papers signed by Secre¬ 
tary Work, asserted the correctness of the law and 
conclusions as held by the Secretary, denied appel¬ 
lant ever had acquired any vested rights, as all! that 
had been done was dependent upon the contracts 
referred to hereinbefore or that the approvals of any 
maps constituted "an exercise of the power of in- 
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vestigation or judgment and discretion required” 
by the acts of March 3, 1911, May 11, 1898, and 
August 11, 1916, and asserted the approvals by the 
Secretary had been “mere forms of procedure in¬ 
cidental to the contract of May 21, 1920,” and void 
as conferring rights. 

The answer also asserted laches and estoppel and 
choice of forum by appellant, concluding that “if 
appellant be correct in its claims, the acts of these 
defendants (appellees) complained of by the plain¬ 
tiff were of no effect in law or in fact and should not 
and will not deter any one from buying bonds on 
the security of plaintiff’s project” (p. 25). 

In the hearing before the Court below appellant 
in rebuttal offered to prove by the engineer of the 
State Water Commission of Arizona that control by 
the Secretary of the Interior was not necessary for 
protection of the rights of the Salt River Valley 
Water Users’ Association to the use of the water of 
Verde River to which the Salt River Association 
was entitled, but appellee waived such proof and dis¬ 
avowed claim such contract ivas necessary for such 
purpose (p. 65). (Italics ours.) 

Prior to the final hearing there was a preliminary 
motion (pp. 26-8) to strike out large parts of the 
answer of appellees on various grounds of ma¬ 
teriality, relevancy or legal conclusion, but as the 
motion involves the merits to be decided by this 
Court with reference to the approvals executed by 
the Secretary, the so-called agreement of May 21, 
1920, and the law applicable only citation of the 
record of same is made. 
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ARGUMENT. 

I 

There can be no pure question of fact to be de¬ 
cided by the Court. It is beyond dispute Secretary 
of the Interior Payne did approve appellant’s ap¬ 
plications and maps of location and that the depart¬ 
ment did forward these to the Phoenix land office 
with official directions to record same with appro¬ 
priate notations on the Phoenix public land records, 

and they were so recorded. It is likewise bevond dis- 
» * 

pute this action was taken after it was known that 
the Salt River Valiev Water Users’ Association re- 
fused to execute the so-caled tripartite agreement, 
or, what is equivalent to actual knowledge, after by 
the flux of time and non-signature the Interior De¬ 
partment was chargeable with knowledge the: Salt 
River Association would not sign. Appellant’s sig¬ 
nature is admitted. It is beyond dispute, in view of 
the admission at page 65 of the record that control 
by the Secretary of the Interior of the use of reser¬ 
voirs on the Verde River is not necessary to the 
protection of the Salt River Valley Water Users’ 
Association. It also is beyond dispute that the 
United States never has since completion of the Salt- 
River project purposed construction itself ot any 
irrigation or other works on the reservation or the 
rights of way claimed by appellant. It is beyond 
dispute that there is no showing whatsoever of any 
interference on the part of appellant’s rights of way 
with any proper occupation by the Government and 
that Scretary Payne so decided, and necessarily so 
decided, that there is no interference, whether his 
action be conditioned on or not conditioned on the 
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tripartite agreement. Otherwise he was violating 
the statute if he approved. 

It is beyond cavil that the Salt River project is 
privately owned and the United States a mere mort¬ 
gagee. Likewise it is not open to dispute that after 
the Salt River project was completed and the public 
lands needed therefor were known that the Secre¬ 
tary did not “thereupon” restore the lands not 
needed to entry. This was known when Secretary 
Payne approved appellant’s rights and maps. 

It is not open to dispute that the State of Arizona 
has control of the waters, use of which is here in¬ 
volved, and that use of them has been appropriated 
lawfully by the State to appellant. It is beyond ques¬ 
tion that all that appellant seeks is the right to 
facilities over or upon the unentered public lands 
that will enable it to put to use the water granted 
appellant by the State of Arizona. It is undisputed 
that the Secretary of the Interior on June 7, 1921, 
with full knowledge and express statement of the 
Salt River Association’s refusal to cooperate did 
approve appellant’s application to make the public 
lands in appellant’s district subject to assessment 
for their proportionate part of the cost of construc¬ 
tion of appellant’s project with ten years given 
homesteaders within which to pay for same. It can¬ 
not be controverted that supervision and approval 
of construction and control and management by the 
United States, title in the United States, restriction 
of water rights to one person to 160 acres and that 
such person must be a resident and occupant of the 
land is a cloud on appellant’s rights and title. 

What is the effect under the statutes and the au¬ 
thorities of these incontrovertible facts, laying aside 
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from present consideration, as counsel do, the ques¬ 
tion of laches and estoppel? Do they or not demon¬ 
strate that appellant acquired vested rights? |The 
propositions raised as to whether the Secre¬ 
tary of the Interior did approve appellant’s right 
of way applications, locations and maps, land 
whether the Secretary could, if he tried or intended 
so to do, condition his approval on full signature of 
the tripartite agreement are interwoven and will be 
argued together. 

The irrigation right of way act is closely modeled 
on the railroad right of way act of March 3, 1875, 
so identical in fact that, as shown, the rules |and 
regulations of that act were made by the Commis¬ 
sioner of the General Land Office the guide for! en¬ 
forcement of the act of March 3,1891. 

The act of March 3, 1875, so far as here material, 
reads as follows, close comparison of the two acts 
being invited: 

The act of March 3, 1875, granting railroads 
rights of way through the public lands provides as 
follows: I 


Sec. 1. 4 4 That the right of way through the 
public lands of the United States is hereby 
granted to any railroad company duly or¬ 
ganized under the laws of any state or terri¬ 
tory, except the District of Columbia, or by 
the Congress of the United States, which shall 
have filed with the Secretary of the Interior 
a copy of its articles of incorporation, and 
due proof of its organization under the same, 
to the extent of one hundred feet on each side 
of the central line of said road; also the right 
to take, from the public lands adjacent to the 
line of said road, material, earth, stone, and 


i 


i 
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timber necessary for the construction of said 
railroad. 

Sec. 4. That any railroad company desiring 
to secure the benefits of this act shall, within 
twelve months after the location of any sec¬ 
tion of twenty miles of its road, if the same be 
upon surveyed lands, and, if upon unsur¬ 
veyed lands, within twelve months after the 
survey thereof by the United States, file with 
the register of the land office for the district 
where such land is located a profile of its 
road; and, upon approval thereof by the Sec¬ 
retary of the Interior, the same shall be noted 
upon the plats in said office; and thereafter 
all such lands over which such right of way 
shall pass shall be disposed of subject to such 
right of way. 

Provided, That if any section of said road 
shall not be completed within five years after 
the location of said section, the rights herein 
granted shall be forfeited as to any such un¬ 
completed section of said road.” 


Each act is self operating in that each requires 

the railrpad or the irrigation corporation to apply, 

prove its corporate existence and define the right of 

wav facilities needed and then directs the Secretarv 
•> * 

of the Interior to act on the application. Neither act 
authorizes the Secretary to impose any condition or 
conditions, but merely to find existence of certain 
conditions upon the ascertainment or determination 
of which, including in the irrigation act non-inter¬ 
ference with the Government, the Secretary was 
charged with the duty of approval or disapproval. 
No particular form was required for his decision. 
The record of approval was to be made to appear 
on the appropriate public land records in the form 
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of approved maps of location, showing the rights of 
way, and this constituted a decision of itself, in¬ 
cluding a decision of non-interference. 

The railroad right of way act had received judicial 
decision when the irrigation right of way act was 
passed. j 

The courts had decided that the grant of the right 
of way did not confer a mere privilege or a; mere 
easement, but conferred a limited fee, a baise or 
qualified fee, in the land covered by the right of way. 
The Interior Department so held itself in Windsor 
vs. Miller, 51 L. D. 305, wherein it said: 

i 

“It is not disputed that the Supreme Court 
of the United States has clearly held that the 
right of way granted by the act of March 3, 
1875, and similar acts, is not a mere easement, 
but a limited fee; nor can it be disputed: that 
the same construction has been given t6 the 
acts granting rights of way for railroads and 
to the act of March 3,1891. ’ ’ j 

i 

In United States vs. Whitney, 176 Fed. 593^ the 
Court, after reference to the fact that in general 
features the two acts were very similar, referring to 
the irrigation act of 1891, held: 

i 

I 

“Section 19 provides that, upon the! ap¬ 
proval of the map by the Secretary of the In¬ 
terior, such approval shall be noted upon the 
plats in the local land office, ‘and thereafter 
all such lands over which such rights of way 
shall pass shall be disposed of subject to such 
right of way.’ It is accordingly held that, as 
in the case of a railroad right of way, the 
grant is in praesenti, and that title to the 
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land shown upon the applicant’s maps vests 
in him upon the approval thereof by the Sec¬ 
retary of the Interior.” 

It has been shown heretofore that in the instant 
case more than a vear after the alleged contract of 
May 21, 1920, and with knowledge of the Salt River 
Association’s refusal to sign, the Secretary of the 
Interior without qualification or condition approved 
appellant ’s applications and maps (pp. 35-40) and 
same by the department’s directions were noted on 
the records of the Phoenix land office and appellant 
officially informed of approval. 

This would seem to be decisive that rights to a 
limited fee had been vested in appellant and being 
vested could be divested only in the lawful mode pro¬ 
vided bv the law as to forfeitures. The situation is 
* 

as though a patent in fee to the lands had been 
issued to appellant. 

In Noble vs. Union River Logging Company, 147 
TJ. S. 165, the railroad company, claiming the benefit 
of the act of 1875, had filed a right of way map of 
its line of road and the same was approved by the 
then Secretary of the Interior. Subsequently the 
successor of the former Secretary, upon informa¬ 
tion that the Union River Logging Company was 
not of the class entitled to the benefits of the act of 
1875 in that it was not a common carrier but was 
carrying on a merely private business, undertook 
after hearing to vacate and annul the action of his 
predecessor in approving the map. The Supreme 
Court held the Secretary should be enjoined from 
so proceeding. It held that the approval of the map 
was the equivalent of the issuance of a patent and 
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i 

that with the passing of title by approval of the 
maps all authority or control of the executive de¬ 
partment over the land and over the title sd con¬ 
veyed ceased, and that the railroad company had 
become vested with a right of property in th6 land 
of which it would be deprived only by a proceeding 
taken directly for that purpose. 

In Great Northern Railway vs. Steinke, 261 iU. S. 
119, the Court, referring to the act of 1875^ said 
(p. 125): | 


4 4 There is no provision in the act fbr the 
issue of a patent, but this does not detract 
from the efficacy of the grant. The approved 
map is intended to be the equivalent of a pat¬ 
ent defining the grant conformably to the in¬ 
tendment of the act, and to relate back, as 
against intervening claims, to the date when 
the map was filed in the local land office for 
transmission through the General Land Office 
to the Secretary of the Interior.” 

| 

i 

Other cases to which reference may be made as 
cases vesting rights by departmental action and de¬ 
cision in advance of patent are Ballinger, Secretary, 
vs. Frost, 30 App. D. C. 165, and Garfield, Secretary, 
vs. Goldsby and Allison, by this Court and sus¬ 
tained by the Supreme Court holding, respectively, 
that allotment certificates and enrollment conferred 
vested rights. 

Approval of a right of way map, being found 
equivalent to patent issued, counsel proceed to cer¬ 
tain public land cases. 

Deseret Land Co. vs. Tarpey, 142 U. S. 241: Tar- 
pev derive his title from the Central Pacific Rail¬ 
road Company. The land grant made to thb rail- 

I 

! 

i 

! 
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road company provided that “there be and hereby is 
granted” to the company every alternate section of 
public land to which other rights “may not have 
attached, at the time the line of said road is defi¬ 
nitely fixed.” The railroad filed its map of definite 
location in the Interior Department and the 
map was accepted. The land grant act further pro¬ 
vided that whenever the railroad had completed 
twenty consecutive miles of road the President shall 
appoint three commissioners to examine and report 
thereon, and that “if it shall appear to him (the 
President) that not less than twenty consecutive 
miles of said railroad line have been completed and 
equipped in all respects as required by this act, then, 
upon certificate of said commissioners to that etfect, 
patents shall issue conveying the right and title to 
said lands to said company.” 

Tarpey contended that upon the filing of the map 
of definite location of the road and its acceptance 
by the Secretary of the Interior a legal title vested 
in the railroad company, subject only to possibility 
of forfeiture in the mode provided by law as to for¬ 
feiture, while in behalf of the Deseret Company it 
was insisted that the grant gave only a promise of 
a title when the railroad was completed, and that 
until then possession of the lands could not be 
claimed. 

The Supreme Court said: 

“The question naturally arises as to the 
necessity for patents, if the title passed by 
the act itself upon the definite location of the 
road. We answer that objection by saying 
x that there are many reasons why the issue 
would be of great service to the patentees, 
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and by repeating substantially what we said 
in Wisconsin Central R. R. Co. vs. Price, 133 
U. S. 406-510. While not essential to trans¬ 
fer the legal right the patents would be evi¬ 
dence that the grantee had complied with the 
conditions of the grant, and to that extent 
that the grant was relieved from the possibil¬ 
ity of forfeiture for breach of its conditions. ’ 9 

\ 

What are the only modes whereby a forfeiture or 
cancellation of vested rights may be lawfully ac¬ 
complished was considered exhaustively by the Su¬ 
preme Court in the New York Indian Case, 170 U. S. 
1, wherein the Court held that the onlv modes were 
by suit in equity or by 4 ‘office found” by the legisla¬ 
tive authority. In Richardville vs. Troup, 28 Fed. 
53, Justice Braver held: 

I 

i 

“The Secretary has no judicial power to 
adjudge a forfeiture.” 

In U. S. vs. Stone, 2 Wall (U. S.) 535, the Court 
held: 

“The patent is but evidence of a grant, and 
the officer who issues it acts ministerially and 
not judicially. If he issues a patent for land 
reserved from sale by law, such patent ik void 
for want of authority. But one officer of the 
Land Office is not competent to cancel or'annul 
the act of his predecessor, likewise he cannot 
cancel his own lawful acts. This is a judicial 
act and requires the judgment of a court.” 

See also Barney vs. Dolph, 97 U. S. 3;97. 

Likewise the Secretary of the Interior cannot, by 
new rules or new special action taken subsequent 

j 

i 
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to acquisition of rights in the public lands under 
the statutes or under the rules and regulations 
issued by the Secretary then in force, deprive 
a party of that to which entitled under the status 
existent at the time of acquisition of rights. James 
vs. Germania Iron Co., 107 Fed. 597. 

Stark vs. Starr, 73 U. S., is a case quite similar to 
the instant case as regards appellee’s contention that 
while Secretary Payne and Acting or Assistant Sec¬ 
retary Finney did approve the right of way appli¬ 
cations and maps of the appellant district and did 
direct appellant, he so informed and did order ap¬ 
proval noted of record in the Phoenix land office that 
that approval was with the reservation or condition 
that the proposed agreement of May 21, 1920, should 
be duly signed by not only the Secretary and the 
Paradise Verde Irrigation District but by the Salt 
River Valley Water Users’ Association, which re¬ 
fusing to sign, rendered the approval of the right of 
way applications and maps null and void and never 
effective. 

In Stark vs. Starr, supra , the patent to Stark con¬ 
tained an express reservation in favor of the City of 
Portland, Oregon, as to rights the city might have. 
The Supreme Court said: 

“If the town site act was not in force in 
Oregon before the right of Stark to a patent 
of his donation claim became perfected the 
reservation of the patent was inoperative and 
void. That right became perfected when the 
• certificate of the surveyor general and ac¬ 
companying proofs were received by the Com¬ 
missioner of the General Land Office, and he 
found no valid objection to them. That is to 
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say, if the Donation Act of 1850 was appli¬ 
cable to the lands, his right to a patent became 
perfect when the certificate of the surveyor 
and accompanying proof showed, in the judg¬ 
ment of the commissioner, a compliance ^with 
its requirements. * * * His objection to 

the patent arose, not from any defect in the 
certificate or proof, but from an opinion that 
the lands were subject to the provisions of the 
Town Site Act of 1844. That he was mistaken 
in this opinion we are entirely satisfied. *j * * 
Before the passage of the act of 1844 the 
claim of the defendant Stark had been sur¬ 
veyed and the required proof of his settlement 
and continued occupation and residence made, 
and such steps had been taken as to perfect 
his right to a patent. The lands embraced by 
his claim had then ceased to be the subject of 
purchase by any person, natural or artificial. 
The right to a patent once vested is treated by 
the Government, when dealing with the piiblic 
lands, as equivalent to a patent issued.’ 1 

I 

Approval and notation on the Phoenix land office 
records exhausted judgment, discretion and Icon- 
troversy. 

| 

Linn vs. Belcher, 24 Howard 526. 

Steel vs. St. Louis Smelting Co., 106 U. S.i 228. 
Johnson vs. Towsley, 13 Wallace 88. 

Noble vs. Logging Co., supra . 

Applying the principles of these cases to the 
statute law and the acts done by appellant and its 
predecessor whose rights it is conceded appellant 
holds, w r e find: 

1. That appellant is lawfully entitled through the 
State of Arizona to the use of the waters claimed 
by it. | 
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2. That it is concededly a duly organized corpora¬ 
tion and has filed due proof of its organization. 

3. That it is of the class entitled to right of way 
facilities over the public lands and that same is 
necessary to use of the water granted it by the State 
and has been so found bv the Secretary of the In- 

V m/ 

terior after proof made. 

4. That it duly filed maps of location which were 
found accurate and duly filed proper applications 
for rights of way, which have been in fact approved 
and noted of record in the Phoenix land office and to 
which even after sharp controversy arisen no objec¬ 
tion has been found by the Department or the Court 
below. 

5. That it is expressly admitted of record that con¬ 
trol of use of reservoirs on the Verde River is not 
necessary for the protection of the Salt River Val¬ 
ley Water Users’ Association. 

6. That a contention by appellees that the rights 
of way and maps were approved conditionally on 
signature by the Salt River Association necessarily 
and inevitably is a concession that the rights of way 
are so located (proviso to Section 18, Act of March 
3,1891) as not “to interfere with the proper occupa¬ 
tion bv the Government of anv such reservation,” 
since whether approved unconditionally or condi¬ 
tionally by the Secretary, both appellant and the 
Salt River Association being owners and private 
corporations, the Secretary had no right to approve 
if the locations did “interfere with the proper oc¬ 
cupation by the Government.” 

7. That when the Salt River project was com¬ 
pleted under the Federal Reclamation Act and the 
unentered lands here involved were found not re- 
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quired for that project and were excluded from it 
the duty of the Secretary was to restore said lands 
“thereupon” to entry and that if restoration was 
essential to approval, as it was not we contend, then 
no particular form being necessary approval of the 
maps of appellant constituted a restoration.^. 

It is submitted that if this case were an original 
proposition without the Secretary’s approval a ipan- 
damus would lie the facts here apparent and of!rec¬ 
ord being admitted, to compel grant of the rights of 
way and approval of the maps. | 

But, the case goes further, appellant’s applica¬ 
tions and maps of location were approved and filed 
of record. The record leaves that not open to ques¬ 
tion. I 

i 

An attempt is made to avoid the approval, and to 
avoid the decisions as to cases where, as in Nobte vs. 
Logging Co., supra, the Secretary claimed fraud in 
procurement of his approval and it was held he must 
go into equity by the contention that there was only 
a conditional approval and that the condition failing 
the approval never became effective. There is, as 
shown, nothing in the record expressly conditioning 
the approval, nor in the so-called agreement of May 
21,1920, which only two parties signed. Of the claim 
the Government has owing to it $7,000,000 by | the 
Salt River Association it is sufficient to say the! ad¬ 
mission control is not necessary for protection of 
that association necessarily involves a concession it 
is not necessary for protection of the United States 
as mortgagee or creditor. But, if it were so neces¬ 
sary, the statutes confer no such conditioning porwer 
on the Secretary. If it were so intended Congress 
would have so provided and has not done so. |“If 
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it were a casus omissus on the part of Congress this 
Court has no power to supply the omission.” Crilly 
vs. Burrows, 17 Wallace 167. 

The statutes here in question are, as to the States, 
and settlers on the arid lands remedial statutes. 
They were designed to aid and not hinder use for 
irrigation and power x>urposes of the waters belong¬ 
ing to the States; where there was water and need 
for facilities over public lands of the United States 
to make the water available to afford such facilities. 
If there were doubtful interpretations of conflicting 
acts it would be the court’s duty as remedial statutes 
to construe the acts in aid of the States and settlers. 
To construe same so as not to give the United 
States a “bind” over the States and their water 
rights and put the State water rights at the mercy 
of a small amount of United States public lands. 

But, there is no conflict. The irrigation right 
of way acts and the Federal reclamation laws are in 
harmony and consistent. Each belongs in its own 
field. The difficulty is one raised by executive au¬ 
thority seeking, with undoubtedly good motives but 
nevertheless seeking, to extend executive authority. 

Executive officers derive their power from the 
statutes, not only must an officer have jurisdiction 
of the subject-matter but he must also keep within 
the limits of the power conferred on him by statute. 
Where the statute defines he cannot under the name 
of administration make law— 

U. S. vs. Thurber, 28 Fed. 56. 

U. S. vs. McDaniel, 7 Peter 1-14. 

When there are two acts relating to the same sub¬ 
ject effect is to be given to both if practicable. 
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C. M. & St. P. R. R. Co. vs. U. S., 127 uj S. 

406. j 

Central Pacific Ry. Co. vs. Land, 46 App. 

D. C. 374. 

i 

“To hold that discretionary power exists 
in the Secretary to reject or cancel a selection 
list of indemnity lands conceded by him to 
have been valid at the date of filing the list 
in the Land Office would be equivalent! to 
vesting him with power to disregard an ex¬ 
press mandate of Congress. Congress has 
provided in different ways for the disposition 
of the public lands, and to hold that when 
strict compliance has been made with the 
requirements of the law, the Secretary still 
has discretion to deny rights acquired there¬ 
under, would be equivalent to endowing him 
with the power to disregard the law and di¬ 
vest the citizen of rights expressly conferred 
bv law. * * * I 

•> _ i 

The language used in the granting acts— 
‘under the direction of’ or ‘with the approval 
of’ the Secretary of the Interior—merely re¬ 
lates to the general supervisory power of the 
Secretary to determine whether the selections 
were lawfully made and, if so, to approve and 
issue a patent for the lands selected. The 
discretion of the Secretary being limited to a 
determination of the right of the railroad 
company to make a selection and whether or 
not the land selected meets the requirements 
of the granting act, it follows, when the selec¬ 
tion is found to be in all respects within the 
provisions of the act, discretion at that mo¬ 
ment ceases, and nothing remains for the 
Secretary but the ministerial duty imposed 
bv the conditions of the act of approving for 
patent. * * * j 

It is undoubtedly true that Congress may 
do with the public lands as it deems proper. 

! 

I 

| 

i 

i 

i 



44 


It may withdraw from settlement, grant, or 
purchase any portion of it, so long as it re¬ 
mains public domain, and adverse rights have 
not vested. But it bv no means follows that 
this right of withdrawal continues until title 
passes by issue of a patent. It continues 
until the purchaser or grantee, as in this in¬ 
stance, complies with all the required pre¬ 
requisites which would entitle him to a 
patent. When that is done, a property right 
is vested which the Government itself cannot 
take away without making due compensa¬ 
tion. * * * 

The rule was even more positively stated 
in Ballinger vs. U. S., 218 U. S. 240, 249: 
‘Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it be¬ 
comes the duty of the courts to see that those 
rights are not disturbed by any action of an 
executive officer, even the Secretary of the 
Interior, the head of a department. However 
laudable may be the motives of the Secretary, 
he,; as all others, is bound by the provisions 
of Congressional legislation/ This was but 
an approval of Garfield vs. U. S., 211 U. S. 
249, 262, where the court said: ‘There is no 
place in our constitutional system for the 
exercise of arbitrary power, and if the Secre¬ 
tary has exceeded the authority conferred 
upon him by law, then there is power in the 
courts to restore the status of the parties 
aggrieved by such unwarranted action/ ” 

Payne vs. Central Pacific Railroad Co., 255 U. S. 
228, affirmed this court’s opinion, the Supreme 
Court holding: 

“Our conclusion is that, in giving effect to 
the withdrawal as against the prior selection, 
which admittedly was valid when made, the 

♦ 7 
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appellants departed from a plain official duty, 
and that to avoid the resulting injury to the 
plaintiff, for which no other remedy is availa¬ 
ble, an injunction should issue directing a 
disposal of the selection on its merits, un¬ 
affected by the withdrawal.” 

i 

i 

The record shows the Central Pacific had done 
everything necessary for it to do in order to estab¬ 
lish its right to the land in question under a grant 
of Congress, but before patent was issued to the 
railroad the same lands were included in a tempo¬ 
rary executive withdrawal for a water-power; site 
under an act of 1910. Then upon application of the 
railroad for patent the Secretary of the Interior, in¬ 
stead of performing the plain ministerial duty in¬ 
cumbent upon him, namely, to issue patent, exer¬ 
cised an asserted discretion and held that the inter¬ 
vening executive withdrawal should have preced¬ 
ence over the selection of the railroad as to which 
no patent had yet been issued. | 

j 

Sawyer vs. U. S., 10 Fed. (2d series) 416. 

“Authority to make rules and regulations 
necessary for carrying out the purposes; of a 
legislative act can confer no authority to 
change the act itself, and thereby deprive one 
of a right given by the act. 

Congress cannot delegate legislative power. 
That it cannot do so is universally recognized 
as a vital principle of our system of govern¬ 
ment. 

Authority to make administrative rules is 
not a delegation of legislative power. It is 
also undoubted that no ‘ regulation 9 made by 
a department of the government under au¬ 
thority conferred by an act of Congress can 


i 

| 

i 
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alter or amend the law, and that all that can 
be done is to regulate the mode of carrying 
into effect that which Congress has enacted.’’ 

The Underwriter, 6 Fed. (2d Series) 937-40. 

‘ 4 When an agent of the government acts in 
excess of the authority vested in him, his act 
from a legal standpoint is no longer the act 
of the government.” 

The question hence arises, is there statutory au¬ 
thority for the Secretary to condition his approval, if 
indeed Secretary Payne so intended, upon the Salt 
River Association joining in his proposed agree¬ 
ment. Perhaps such merger of irrigation corpora¬ 
tions would have been in the general interest of all 
concerned. If the attempted merger had succeeded 
there would be no question here. It not succeeding, 
could its success be annexed as a condition to ap¬ 
proval of appellant’s maps without which such ap¬ 
proval did not become effective? 

In Burke vs. Southern P. R. Co., 234 U. S. 701, it 
was held: 

4 4 But we do not attach any importance to 
the exception, for the officers of the Land De¬ 
partment, being merely agents of the Govern¬ 
ment, have no authority to insert in a patent 
any other terms than those of conveyance, 
with recitals showing compliance with the 
conditions which the law prescribes. Could 
they insert clauses in patents at their own 
discretion they could limit or enlarge their 
effect without warrant of law. The patent of 
a mining claim carries with it such rights to 
the land which includes the claim as the law 
confers, and no others, and these rights can 
neither be enlarged nor diminished by any 



47 


i 


i 


reservations of the officers of the Land De¬ 
partment, resting for their fitness only upon 
the judgment of those officers. Deffeback vs. 
Hawke, 115 U. S. 392, 406. * * * | 

What is the significance of, and what effect 
can be given to, the clause inserted in the 
certificate of approval of the plat that if was 
subject to the conditions and provisions of 
the act of Congress? We are of opinion! that 
the insertion of any such stipulation! and 
limitation was beyond the power of the Land 
Department. Its duty was to decide, and not 
to decline to decide; to execute, and not to 
refuse to execute, the will of Congress. It 
could not deal with the land as an owner and 
prescribe the conditions upon which title 
might be transferred. It was an agent, and 
not principal. Congress had made a grant, 
authorized a selection within three years^ and 
directed the Surveyor General to makej sur¬ 
vey and location, and within the general 
powers of the Land Department it w^s its 
duty to see that such grant was carried into 
effect and that a full title to the proper; land 
was made. Undoubtedlv it could refuse to 
approve a location on the ground that the 
land was mineral. It was its duty to decide 
the question—a duty which it could not avoid 
or evade. * * * | 

But, it is said, no patent was issued in this 
case, and therefore the holding in the Barden 
Case, that the issue of a patent puts an end to 
all questions, does not apply here. But the 
significance of a patent is that it is evidence 
of the transfer of the legal title. There is no 
magic in the word ‘patent’ or in the instru¬ 
ment which the word defines. By it the legal 
title passes, and when, by whatsoever instru¬ 
ment, and in whatsoever manner, that is ac¬ 
complished, the same result follows as though 
a formal patent were issued. 
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While the approval entered upon the plat 
by the Surveyor General under the direction 
of the Land Department was in terms ‘subject 
to the conditions and provisions of Sec. 6 of 
the act of Congress, approved June 21, 1860/ 
such limitation was beyond the power of 
executive officers to impose.’’ 

This opinion was strictly in accordance with the 
court’s prior opinions in Shaw vs. Kellogg, 170 U. S. 
312, and Davis vs. Werbold, 139 U. S. 507. 

Examining then the irrigation right of way acts 
and the Federal reclamation acts it is nowhere ex¬ 
pressly provided that the right of way over public 
lands shall be conditioned upon an agreement be¬ 
tween two private irrigation corporations. The 
only conditions to such right of way being granted 
under the act of 1891 are incorporation and organi¬ 
zation under State law, proof thereof and that the 
same shall not be so located “as to interfere with 
the proper occupation by the Government of such 
reservation”—by the Government which might need 
same for Indian, forestry, park, military or other 
purposes. As if to guard against interference with 
States’ rights it is expressly declared the act “shall 
not be construed to interfere with the control of 
water” by the States or Territories. Yet, despite 
this last direction Arizona’s appropriation of water 
to appellant and approval of appellant’s bond issue 
is sought to be made abortive. 

Interference with occupation by private corpora¬ 
tions is not a condition; that is left to the States and 
their courts. By the laws of Arizona, Irrigation 
District Law approved March 19,1921, no limitation 
is placed on the amount of water or land that one 
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person within the irrigation district may control, 
own or use, nor is supervision of construction or 
management provided by the State or the United 
States. Condemnation of necessary land is vested 
in the private corporation and also taxation! of 
public lands after the Federal act of 1916; also mem¬ 
bership in the corporation of such mere public land 
entrymen. No requirement of residence or occu¬ 
pancy of land is made. Mergers are left to I the 
private corporations themselves. 

Under the Federal reclamation acts no provision 
is made for mergers of private corporations. The 
United States is authorized as a public corporation 
to construct irrigation projects itself and to manage 
same. It is authorized as a business institution to 
cooperate in construction and use jointly of irriga¬ 
tion works and of water, but always subject to i the 
requirement that title to and management of the 
irrigation works. No water under the Federal; act 
shall be furnished where the private corporation 
cooperates with the United States to any landowner 
in excess of water to irrigate 160 acres, and | the 
landowner must be a bona fide resident or occupant 
of the land, and there are provisions as to payments 
and rights to water that may or may not, as business 
prudence dictates, find place in the private corpora¬ 
tion’s business policies. The statute is one of domi¬ 
nance of the United States in any project wheife it 
is a business partner. The statute is inconsistent 
with the business relations between two private cor¬ 
porations where the United States is not interested 
as an owner but seeks to control and manage never¬ 
theless and to hold title. i 
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It is submitted therefore that there has been a 
misapplication of law applicable to business rela¬ 
tions proper between the United States and another 
irrigation corporation to a case where the arrange¬ 
ment is one between two private corporations. The 
statutes vest the executive authorities with no power 
to take over title, control and management where it 
has ceased to be the owner of one of the corpora¬ 
tions. 

Secretary Payne believed unified control and 
ownership for the best interests of both corporations 
and their members, and sought to bring it about but 
he could not condition, and it is believed did not 
condition, appellant success on merger with the 
alternative the United States would take over ap¬ 
pellant. 

As to the propositions of laches and estoppel it is 
submitted that where the United States, through its 
executive officers having charge of the public lands, 
proceeds unlawfully and says to the private indi¬ 
vidual or corporation you cannot enjoy your lawful 
rights except on conditions that we will maintain 
even though illegal, the Government cannot there¬ 
after because of compulsory acquiescence assert the 
private individual or corporation has been guilty of 
laches or is estopped to assert rights when sought 
to be canceled or forfeited, although no such for¬ 
feiture power is vested in the executive depart¬ 
ments. The parties do not stand on an equality. 
Estoppel and laches cannot be predicated further¬ 
more upon a mutual mistake of law. If appellant 
should have known the law so should appellee. 
Either could have resorted to the courts. 



51 


But, it is believed the Supreme Court has spoken, 
and spoken decisively of the contention in the recent 
case of Burke vs. Southern Pacific R. R. Co., supra, 
wherein the Court of last resort said: 


4 ‘Lastly, it is urged that the railroad com¬ 
pany accepted the patent with the mineral ex¬ 
ception therein, and also expressly agreed 
that the latter should be effective as one of the 
terms of the patent, and so is bound by it* or 
at least estopped to deny its validity. There 
are insuperable objections to this contention. 
The terms of the patent whereby the Govern¬ 
ment transfers its title to public land are not 
open to negotiation or agreement. The pat¬ 
entee has no voice in the matter. It in no 
wise depends upon his consent or will. He 
must abide the action of those whose duty and 
responsibility are fixed by law. Neither can 
the land officers enter into any agreerdent 
upon the subject. They are not principals, 
but agents of the law, and must heed only its 
will. Deffeback vs. Hawke, 115 U. S. 392, 406; 
Davis vs. Wiebbold, 139 U. S. 507, 527, Shaw 
vs. Kellogg, 170 U. S. 312, 337, 343. Nor can 
they indirectly give effect to what is unau¬ 
thorized when done directly. Of course, if 
they enter into any forbidden arrangement 
whereby public land is transferred to one not 
entitled to it, the patent may be annulled at 
the suit of the Government; but they cahnot 
alter the effect which the law gives to a patent 
while it is outstanding.” 

The United States at all times knew the stepsi ap¬ 
pellant was taking. It was aware that as late as 
1924 it was putting thousands of dollars into the 
construction of the Cave Creek reservoir; that it 
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was expending other thousands in engineering and 
other data. It is common public knowledge three 
years was required for completion of engineering 
data before commencement of construction of the 
Roosevelt dam. The United States was informed 
in 1923 that the claim of title to appellant’s works 
and supervision of construction was a hindrance 
and impediment to financing of appellant’s project. 
It knew appellant had filed applications to amend 
its rights of way and that same remained unacted 
on. It is submitted the record leaves no room for 
denial of appellant’s lawful rights on the ground of 
laches or estoppel. 

As to the final assertion that if appellees be in 
error appellant is not injured and will not by such 
legal mistake be prejudiced in floating its bond issue 
it is sufficient to say capitalists do not take bonds 
where a lawsuit is involved and that lawsuit has the 
United States as a party. The cloud on title is ap¬ 
parent and even as to a clear unlawful assertion of 
right to impose taxes the Supreme Court held in¬ 
junction should issue and the cloud be removed in 
the case of City of Cheyenne vs. Union Pacific R. 
R. Co. 

As a matter of information to the Court it may be 
stated there is not involved any question of surveyed 
or unsurveyed lands. The practice of the land of¬ 
fice is to state surveyed lands but as to unsurveyed 
lands the prior application in point of time attaches 
to them after survey from the date of priority in 
time and the rights are initiate from the time of 
filing and become more definitely marked as the re¬ 
sult of survey. See Boughner vs. Magenheimer, 42 
L. D. 595. 
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It is respectfully submitted the decree below 
should be reversed with directions to grant the 
prayers of the bill. 

j 

Charles H. Merillat, 

James Beller, 

Attorneys for Appellant. 
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VERDE RIVER IRRIGATION AND POWER 
DISTRICT, APPELLANT, j 

vs. 

HUBERT WORK, SECRETARY OF THE IN¬ 
TERIOR, AND WILLIAM SPRY, COM¬ 
MISSIONER OF THE GENERAL LAND 
OFFICE, APPELLEES. 


BRIEF OF APPELLANT. 

i 

This is an appeal from a final decree of the Su¬ 
preme Court of the District of Columbia dismissing 
after hearing a bill in equity brought by appellant 
seeking to enjoin appellees from proceeding with 
threatened or attempted cancellation or revocation 
of certain approved rights of way in connection with 
appellant’s irrigation project for the Verde River 
and other water courses in Arizona and by manda¬ 
tory injunction to compel consideration of appel¬ 
lant’s applications for amendment of its approved 
rights of way (trans. rec., p. 9). 

The decree was entered after a small amount of 
testimony taken after indication by the Court that 


i 
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its ruling on the major propositions raised by bill 
and answer would be in favor of appellees. 

The case before the Court comes really within a 
comparatively narrow compass: 1. Did certain ac¬ 
tion taken by the Secretary of the Interior amount 
to an approval of appellant’s right of way? 2. Had 
Secretary Payne a right to condition his approval 
of appellant’s application and maps upon the Salt 
River Valley Water Users’ Association executing a 
tripartite compromise agreement signed by appel¬ 
lant and appellees? 3. Is appellant guilty of laches 
or estopped by not more promptly bringing ap¬ 
pellees into Court? 

In the County of Maricopa, State of Arizona, near 
the City of Phoenix there is an existing irrigation 
project owned, operated and maintained by the Salt 
River Valley Water Users’ Association. After con¬ 
struction of the Roosevelt Dam and appurtenant 
works by the United States the Salt River Associa¬ 
tion lawfully under the statutes acquired by con¬ 
tract from the United States ownership and control 
of the defined irrigation district covered by that 
project, subject to repayment to the United States 
of its outlay on the Salt River project of $10,000,000, 
of which amount $3,000,000 has been repaid by the 
Salt River Association, owners of the land irrigated, 
leaving a balance due by such owners through the 
Salt River Valiev Water Users’ Association of 
$7,000,000 (rec., p. 19) to the federal reclamation 
fund. 

The Salt River Valiev Water Users’ Association 
is entitled only to certain of the waters of the ordi¬ 
nary flow of the Verde River, it not being entitled 
to the unappropriated and unused ordinary flow of 
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water of said Verde River. This is a matter con¬ 
trolled and subject to control only by the State of 
Arizona, the state and not the United States owning 
the waters of its streams and w r ater bodies (rec., pp. 
3, 19). The aforesaid association was entitled to 
none of the flood waters of the Verde River (pp. 3, 
19) nor to others of the ordinary w r ater flow T , these 
not being necessary to irrigate its lands. 

The United States, when it undertook the $alt 
River Valley project shortly after the passage of 
the federal reclamation act of June 17, 1902 1(32 
Stat. 388), did contemplate the use of more water 
and the irrigation of more land than was ultimately 
embraced within that project as completed, and as 
part of such originally contemplated larger project 
it did withdraw’ under the first and second form6 of 

i 

that act lands including the “reservoir sites on the 
Verde River and practically all of the land now em¬ 
braced in the plaintiff’s district, but prior to 1916 
the Government, acting through the Reclamation 
Service and the Secretary of the Interior, had deter¬ 
mined not to construct the project on the Verde 
River or within the area now’ embraced in the plain¬ 
tiff’s (appellant’s) project and district” (pari 4, 
p. 3, and first part of par. 4 of answer, p. 18). i 

Section 3 of the Reclamation Act aforesaid j re¬ 
quired the Secretary of the Interior, when a federal 
reclamation project was about to be constructed, to 
“withdraw from public entry the lands required for 
any irrigation w’orks contemplated” under the act 
and thereafter if it w’ere found any of the lands 
withdrawn “are not required” to “restore to pub¬ 
lic entry any of the lands so withdrawal. ’ ’ This was 
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what happened: More was withdrawn than was re¬ 
quired when the project was a completed entity. 

The United States having determined to reduce 
its contemplated Salt River Valley project and 
having constructed its project as reduced and by 
contract dated September 6, 1917 (p. 19), turning 
same over to the Salt River Valiev Water Users’ 

mt 

Association, which included onlv a certain limited 
area of irrigable lands, the result was that only a 
certain “portion of the waters of the Verde River 
had been appropriated and was being used by the 
Salt River Valley Water Users’ Association,” 
leaving “a large volume of flood and unused water 
of that river which was unappropriated and going to 
waste” (par. 4, p. 3). The amount of unused water 
is for decision of the State if controversv ever 
arises. 

This being the situation when the Salt River 
Valley project was a concluded and constructed fact 
landowners and settlers left out of the project 
formed an association to whose rights appellant it 
is admitted has lawfully succeeded, and in time 
there came into existence appellant, conceded like 
its predecessor to be a validly organized and exist¬ 
ent corporation of the State of Arizona entitled 
under the State laws to construct, maintain and 
operate irrigation and power sites, canals, ditches 
and plants, and to supply “water for the irrigation 
of irrigable lands within a certain specified area in 
Maricopa County,” with lawful authority duly 
granted under State law to carry out its irrigation 
and subsidiary power project (p. 2) by issue and 
disposal of $23,000,000 of bonds, authorized (p. 3) 
by the Arizona state authorities duly vested by law 
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with control over such bond issues after investiga¬ 
tion, as was done, in the instant case. 

Appellant or its predecessors in 1916 4 ‘made 
proper and legal appropriation (under State law) 
of all of the flood and unused waters of the Verde 
River for use upon lands’’ of its members, and in 
1917 as a means of conversion to its use of the waters 
aforesaid granted to it by the State duly filed with 
the General Land Office of the United States appli¬ 
cation Phoenix 036,887 under the irrigation right 
of way act of March 3,1891 (26 Stat. 1095), and Sec¬ 
tion 2 of the Act of May 11, 1898, for right of way 
for the Horseshoe Reservoir on the Verde Riyer 
(p. 3). The application just aforesaid and its ap¬ 
proval by the Secretary of the Interior was opposed 
by the Salt River Valley Water Users’ Association, 
which on its part still later filed a junior application 
for said Horseshoe Reservoir (p. 4). ! 

The irrigation right of way act of March 3, 1891, 
referred to is in the form of Sections 18, 19, 20 and 
21 of an act entitled an act to amend the timber 

i 

culture act and for other purposes, and is closely 
modeled after the railroad right of way act of March 
3, 1875, which had been the subject of a number of 
judicial decisions when the irrigation right of Way 
aforesaid was enacted. 

i 

i 

The irrigation right of way act aforesaid pro¬ 
vides, so far as here material, as follows: 


“Sec. 18. That the right of way through 
the public lands and reservations of the 
United States is hereby granted to any canal 
or ditch company formed for the purpose of 
irrigation, and duly organized under the laws 
of any State or Territory, which shall have 
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filed or may hereafter file with the Secretary 
of the Interior a copy of its articles of incor¬ 
poration and due proof of its organization 
under the same to the extent of the ground 
occupied by the water of the reservoir and of 
the canal and its laterals, and fifty feet on 
each side of the marginal limits thereof; also 
the right to take from the public lands adja¬ 
cent to the line of the canal or ditch, material, 
earth and stone necessary for the construc¬ 
tion of such canal or ditch: Provided, That no 
such right of way shall be so located as to 
interfere with the proper occupation by the 
Government of any such reservation, and all 
maps of location shall be subject to the ap¬ 
proval of the Department of the Government 
having jurisdiction of such reservation, and 
the privilege herein granted shall not be con¬ 
strued to interfere with the control of water 
for irrigation and other purposes under au¬ 
thority of the respective States or Territories. 

Sec. 19. That any canal or ditch company 
desiring to secure the benefits of this act 
shall, within twelve months after the location 
of ten miles of its canal, if the same be upon 
surveyed lands, and if upon unsurveyed lands 
within twelve months after the survey thereof 
by the United States, file with the register 
of the land office for the district where such 
lands is located a map of its canal or ditch 
and reservoir; and upon the approval thereof 
by the Secretary of the Interior the same 
shall be noted upon the plats in said office, 
and thereafter all such lands over which such 
rights of way shall pass shall be disposed of 
subject to such right of way. 

! Sec. 20. * * * Provided, That if any sec¬ 
tion of said canal or ditch shall not be com¬ 
pleted within five years after the location of 
said section the rights herein granted shall 
be forfeited as to any uncompleted section of 
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said canal, ditch, or reservoir, to the extent 
that the same is not completed at the date j of 
the forfeiture. 

Sec. 21. That nothing in this act shall 
authorize such canal or ditch company jto 
occupy such right of way except for the pur¬ 
pose of said canal or ditch, and then only;so 
far as may be necessary for the construction, 
maintenance and care of said canal or ditch.” 

i 

j 

The amendatory irrigation act of May 11, 1898 
(30 Stat. 404), adds to the right of way act of 1891 
as follows: 

i 

j 

“Rights of way for ditches, canals, or reser¬ 
voirs heretofore or hereafter approved under 
the provisions of Sections 18, 19, 20 and 21 i of 
the act entitled ‘An act to repeal timber cul¬ 
ture laws, and for other purposes,’ approved 
March 3, 1891, may be used for purposes of a 
public nature; and said rights of way may be 
used for purposes of water transportation, 
for domestic purposes, or for the development 
of power, as subsidiary to the main purpose 
of irrigation or drainage.” 

j 

Appellant duly complied with all the provisions 
of these acts necessary to approval of its rights of 
way and filed with the register of the land office 
at Phoenix and with the Secretary of the Interior 
at Washington, through the General Land Office, 
due proof of its articles of appropriation and of jits 
organization, of its proposed irrigable area and of 
its water rights as conferred by the State of Arizona 
and maps showing location of its rights of way. 
As stated, the Salt River Valley Water Users’ Asso¬ 
ciation opposed the application (which proposed! to 
irrigate lands outside of but possible competitors 
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of lands in its own district) and the matter became 
a pending one in the Interior Department. 

Meanwhile appellant, or its predecessors, there 
being no question here involved of lawful succession 
of or to rights, proceeded to accumulate certain 
engineering data and to do the preliminary work 
incident to construction of the Verde River project, 
including authorization of its bond issue at a total 
cost up to the time of the filing of the bill of com¬ 
plaint of more than $300,000, raised under the laws 
of Arizona by assessment of taxes on the lands 
within appellant’s project (pp. 6-7), the money re¬ 
ported ! including contributions of $52,000 to the 
construction in 1921 of the Cave Creek Reservoir, 
one of the works deemed advisable in connection 
with plaintiff’s project and built upon the right of 
way acquired by appellant for this Cave Creek 
Reservoir, which reservoir was built for purposes of 
flood control with the sole right to use of its water 
for irrigation of lands in appellant’s district (pp. 
6-7; par. 7, pp. 3-4). The Cave Creek Reservoir 
waters belong for irrigation purposes to appellant as 
the bill avers (par. 7) and the answer admits (par. 7, 
p. 19), and the amount expended thereon by appel¬ 
lant was proved by the testimony of appellant’s 
president (Michael), pages 33-34, the answer de¬ 
manding proof of the amount of such expenditures, 
as was the total amount (p. 34) which appellant had 
expended to date of more than $300,000, on a similar 
demand for proof of amount of money appellant had 
expended to date made in appellee’s answer (par. 
16, p. 22). The City of Phoenix, the County of 
Maricopa, the State of Arizona, appellant district 

and the Salt River Valiev Water Users’ Association 

•» 
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each and all were interested in the flood control of 
Cave Creek and each contributed to the cost of the 
Cave Creek dam and reservoir accordingly because 
of their and each of their separate interests, but 
with use of the Cave Creek waters reserved solely 
to appellant (p. 34). 

To revert from the Cave Creek actual construc¬ 
tion. After the application of appellant for ap¬ 
proval of its application for rights of way in con¬ 
nection with the Horseshoe Reservoir on the Verde 
River (application No. Phoenix 036,887, page 3 of 
record) and development of opposition thereto; on 
the part of the Salt River Valley Water Users’ Asso¬ 
ciation the appellant ‘ 4 made proper and legal !ap¬ 
propriation” of the waters of Cave Creek, Skunk 
Creek and New River for the irrigation of lands 
within its district, and these appropriations with 
appropriation of the flood and unused waters of the 
aforementioned Verde River were all duly approved 
and confirmed to appellant by the State of Arizbna 
and appellant “ever since has been the owner of all 
said water rights.” 

With the situation as outlined except that the 
Cave Creek reservoir had not then been actually con¬ 
structed but rights to its waters were vested in j ap¬ 
pellant beyond dispute, the matter came on in 1920 
for a hearing on the Horseshoe Reservoir applica¬ 
tion before Secretary Payne (p. 4). 

The bill avers that after the hearing (p. 4) Mthe 
then Secretary of the Interior announced his de¬ 
cision that he would permit the plaintiff (appellant) 
to construct its project unless an agreement should 
be reached that would permit of unified ownership 
and control, but that if this were not done he would 


i 

i 
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grant the plaintiff’s application,” and that there¬ 
upon the Secretary caused a so-called agreement 
dated May 21,1920, to be prepared. This agreement 
purported to be between the United States as party 
of the first part, the appellant as second party 
and the Salt River Valley Water Users’ Associa¬ 
tion as third party. The answer (p. 20) states that 
the Secretary ruled that the appellant should be 
given an opportunity to construct its project but de¬ 
nied it was held appellant’s pending application for 
the Horseshoe Reservoir would be unconditionally 
granted as an alternative if the agreement dated 
May 21, 1920, was not executed or that it was in¬ 
tended to vest appellant with unqualified control of 
the Horseshoe Reservoir site or other area which, 
the answer asserts, was “then withdrawn for recla¬ 
mation purposes along the Verde River” (p. 20), and 
which, it is claimed, is still reserved. The answer 
avers it was the intention and practice of the In¬ 
terior Department to avail itself of the aid of ap¬ 
pellant “in the furtherance of reclamation through 
the use of the unappropriated waters of the Verde 
River and its tributaries, pursuant to cooperative 
agreements authorized by Section 2 of the act of 
February 21, 1911 (36 Stat. 925), and that appellant 
is bound by the agreement of May 21, 1920, “not¬ 
withstanding the failure of the Salt River Valley 
Water Users’ Association to join therein” (pp. 
20 - 21 ). 

This Section 2 of the act of February 21, 1911, 
with the original Reclamation act of June 17, 1902 
(32 Stats. 388), and the documents, as will be later 
shown in this statement of the case, which were 
actually signed by the then Secretary, raise the law 
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questions to be decided by this honorable Court. 
Section 2 aforesaid is an amendment or supplement 
to the act of June 17,1902. The act of June 17,1902, 
and Section 2 aforesaid are here set forth at length 
as to all provisions deemed at all material to the 
present appeal. 

Reclamation act approved June 17, 1902. 

Section 1 provides that moneys received fromithe 

sale and disposal of public lands in certain named 

Western states including Arizona shall be set aside 

as a special reclamation fund in the Treasury to be 

used bv the United States “in-the examination and 
•> 

survey for and the condemnation and maintenance 
of irrigation works” in the states named. 

Section 2 directs the Secretary of the Interior “to 
make examinations and surveys for, and to locate 
and construct, as herein provided, irrigation works,” 
the result of such examinations and surveys “with 
estimates of costs of all contemplated works, j tjie 
quantity and location of the lands which can be ir¬ 
rigated therefrom” and other facts as to practica¬ 
bility of each project to be submitted to Congress at 
the beginning of each regular session of Congress, 
that body retaining its prerogative of the power on 
the purse as to projected works. 

Section 3 provides: 4 ‘ That the Secretary of the 
Interior shall, before giving the public notice pro- 

i 

vided for in Section 4 of this act, withdraw from pub¬ 
lic entry the lands required for any irrigation works 
contemplated under the provisions of this act, and 
shall restore to public entry any of the lands so 
withdrawn when, in his judgment, such lands are 
not required for the purposes of this act. ,y (Italics 
ours.) * * * Upon completion of surveys “land 
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of the necessary maps, plans and estimates of cost 
the Secretary of the Interior shall determine whether 
or not said project is practicable and advisable, and 
if determined to be impracticable or unadvisable he 
shall thereupon (italics ours) restore said lands to 
entry; that public lands which it is proposed to irri¬ 
gate by means of any contemplated works shall be 
subject to entry only under the provisions of the 
homestead laws in tracts of not less than 40 nor 
more than 100 acres.” 

Sec. 4. “That upon the determination by the Sec¬ 
retary of the Interior that any irrigation project is 
practicable, he may cause contracts to be let for the 
construction of the same • * * and thereupon he 
shall give public notice of the lands irrigable under 
such project, and limit of area per entry” * * * 

“also of the charges which shall be made per acre 
upon the said entries, and upon lands in private 
ownership which may be irrigated by the waters of 
the said irrigation project,” these charges the sec¬ 
tion contemplating to be equal in ten annual instal¬ 
ments to return to the reclamation fund of the cost 
of the project. 

Section 5 contemplates that the public land entry- 
man, public lands after determination of the United 
States to embark on an irrigation project being sub¬ 
ject only to homestead entry, shall farm half his ir¬ 
rigable land and pay his apportioned irrigation 
charges before receiving his patent. It further pro¬ 
vides : 

“No right to the use of water for land in private 
ownership shall he sold for a tract exceeding 160 
acres to any one landowner , and no such sale shall be 
made to any landowner unless he he an actual bona 



I 


13 


fide resident on such land or occupant thereof resid¬ 
ing in the neighborhood of said land, and na such 
right shall permanently attach until all payments 
therefor are made . (Italics ours.) The annual in¬ 
stalments shall be paid to the receiver of the local 
land office,” failure of two payments to “render the 
entry subject to cancellation,” etc. 

Section 6 directs use of the reclamation fund for 
the operation and maintenance of “all reservoirs 
and irrigation works constructed under the provi¬ 
sions of this act,” with a proviso on certain condi¬ 
tions that the management and operation shall pass 
to the owners of the land irrigated, but “under such 
rules and regulations as may be acceptable to the 
Secretary of the Interior; Provided, That the title 
to and the management and operation of the reser¬ 
voirs and the works 'necessary for their protection 
and operation shall remain in the government until 
otherwise provided by Congress.” (Italics ours.} 

Section 7 authorizes the Secretary of the Interior 
where necessary to carry out the provisions of the 
act to acquire rights or property (i for the United 
States by purchase or by condemnation .” (Italics 
ours.) 

Section 8 provides: 


“That nothing in this act shall be con¬ 
strued as affecting or intended to affect or to 
in any way interfere with the laws of any 
State or territory relating to the control, ap¬ 
propriation, use, or distribution of water 
used in irrigation, or any vested right ac¬ 
quired thereunder (Italics ours), and the 
Secretary of the Interior in carrying out the 
provisions of this act, shall proceed in con¬ 
formity with such laws.” 


I 

i 
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Sections 9 and 10 contain nothing pertinent to the 
instant controversy. 

The; act of February 21, 1911 (36 Stat. 925), is 
amendatory of or supplementary to the organic 
Federal irrigation act just set forth. It provides by 
Section 2 as follows: 

, “That in carrying out the provisions of 
said reclamation act and acts amendatory 
thereof or supplementary thereto, the Secre¬ 
tary of the Interior is authorized, upon such 
terms as may be agreed upon, to cooperate 
with irrigation districts, water users associa¬ 
tions, corporations, entrymen, or water users 
for the construction or use of such reservoirs, 
canals or ditches as may be advantageously 
used by the Government and irrigation dis¬ 
tricts, water users associations, corporations, 
entrymen, or water users for impounding, de¬ 
livering and carrying water for irrigation 
purposes; Provided, That the title to and 
management of the works so constructed 
shall be subject to the provisions of section 
six of said act; Provided further, That water 
shall not be furnished from any such reser¬ 
voir or delivered through any such canal or 
ditch to any one landowner in excess of an 
amount sufficient to irrigate one hundred and 
sixty acres/’ 

t 

The agreement executed by appellant and the 
United States by Secretary Payne dated May 21, 
1921, is admitted by the pleadings and is set forth 
at pages 10 to 16. Its preamble recited that the Salt 
River Valley Water Users’ Association was “now 
in the control and management of the Salt River 
project” constructed by the United States; that 
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there were available additional waters which could 

i 

be beneficially used upon other lands; that appellant 
and the Salt River Water Users’ Association de- 
sired to use these additional waters and to construct 
the necessary works essential to use them, and that 
the United States is desirous of having these addi¬ 
tional waters used for irrigation and otherwise. 

It then granted from the United States to appel¬ 
lant the right to construct and maintain storage 
reservoirs on the Verde River upon lands withdrawn 
under the organic Reclamation act and later acts 
“at the Horseshoe and Camp Verde reservoir sites, 
and also for other reservoirs on New River, Skunk 
Creek and Cave Creek,” application to be duly 
made, by appellant, under the laws of the United 
States for rights of way over unreserved public 
lands for the irrigation works necessary to use and 
distribution of “the waters appropriated, conserved 
and developed by the party of the second part” (ap¬ 
pellant), who also should make application under 
the federal laws to construct, maintain and operate 
power plants as auxiliary to the irrigation works. 
It then granted to the Salt River Association, ap¬ 
parently as at least part consideration for its join¬ 
ing in the tripartite agreement, rights as to a reser¬ 
voir at Mormon Flat on Salt River but this matter 
may be eliminated by the Court as not material to 
its consideration of this appeal. Appellant agreed 
to proceed speedily to construct the reservoirs, dams, 
canals, etc., and to utilize the waters it had acquired 
from the State of Arizona for power and irrigation 
purposes and that the works when constructed 
should not increase the danger of damage or loss by 
floods to the works of the Salt River project and tile 

i 
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lands of its shareholders. It was provided that if 
the Salt River Water Users’ Association elected it 
might ‘ 4 enlarge the present boundaries and acreage 
of the Salt River project so as to include the lands 
embraced within and irrigable from the proposed 
works” of appellant, with provision in the merger 
permitted whereby appellant’s landowners would 
have proportional representation on the board of 
directors and council of the enlarged Salt River Val¬ 
ley Water Users’ Association and ultimate dis¬ 
charge of financial obligations and expenditures in¬ 
curred for construction costs by appellant through 
use of revenues derived by the Salt River Associa¬ 
tion through operation and management conferred 
by the agreement on the Salt River Association of 
appellant’s power plants and irrigation works—rec¬ 
ognition also being made of the Salt River Associa¬ 
tion’s right to still further growth if additional 
waters and lands should make it feasible. The 
agreement provided (par. 8) that all plants and 
works constructed by either appellant or the Salt 
River Association should conform “to the class of 
construction heretofore used and employed bv the 
United States in reclamation construction” and at 
all times be subject to approval and supervision of 
the Secretary of the Interior “as to the time of be¬ 
ginning construction, rate of progress, design, ca¬ 
pacity and sufficiency. ” 

Section 9 read: 

“The legal title to the storage dams con¬ 
structed or to be constructed hereunder upon 
lands withdrawn under the Reclamation Law 
by the second party and the third party or 
either of them shall remain in the United 
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States of America and under its direction and 
supervision until otherwise agreed by the 
parties hereto.” 

i 

There were provisions here immaterial since hot 
in controversy as to protection of existing rights of 
shareholders of the Salt River Association and of 
Indians. The agreement then required that appel¬ 
lant shall show to the satisfaction of the Secretary 
of the Interior within three years that it had ar¬ 
ranged for available necessary funds and had begun 
construction and further that the storage dams to be 
constructed should be completed within six years, 
failure within the periods named or extensions there¬ 
of to permit the Secretary of the Interior to “declare 
this contract abrogated in whole or in part.” It 
closed by providing that the agreement “shall not 
become operative or binding upon” the Salt River 
Valiev Water Users’ Association until same should 
be ratified and approved by that association as re¬ 
quired by its articles of incorporation and by-lavrs. 

The day following execution by Secretary Payne 
and appellant the then attorney for appellant on 
May 2, 1920, requested approval (p. 17) of a grant 
to appellant to occupy “the strip of land withdrawn 
under the Reclamation Act on either side of Verde 
River from Camp Verde to its mouth” for use for 
canals and other structures for irrigation and power 
development the right “to the use of which was 
granted by you in the said contract of May 21, 
1920.” This application was endorsed: 

“Approved May 25, 1920, subject to the 
conditions of the contract of May 21, 1920. 

Payne, Secretary 
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As heretofore shown, the agreement never was 
executed by the Salt River Valley Water Users’ As¬ 
sociation. 

The bill avers and the answer admits that shortly 
after the paper of May 21, 1920, was signed by the 
Secretary and by appellant there was a conference 
of appellant’s representatives with officials of the 
General Land Office “to ascertain what should be 
done to vest the District with proper title to rights 
of way for the reservoirs and canals embraced in 
its project.” The answer avers that the advice 
given “did not and could not supersede the con¬ 
tract” and merely constituted a procedure to be fol¬ 
lowed (p. 21). 

Appellant made surveys and following the advice 
given filed applications for rights of way “under the 
said acts of 1891 and 1898” for the New River 
Reservoir, for the Skunk River Reservoir, for the 
Camp Verde Reservoir, Horseshoe, McDowell and 
Paradise Canals, Cave Creek and Lower Cave Creek 
Reservoir sites, Skunk and Cave Creek feed canals, 
and Cave Creek spreading canal, and power plants 
along the rights of way. 

Application Phoenix 036887 for the Horseshoe 
Reservoir on which the hearing had been held was 
pending and on this application and all the immedi¬ 
ately aforesaid applications the Secretary acted 
under date of December 1, 1920. 

The paper approving all the applications in toti- 
dem verbis is as follows (p. 5): 

“Pursuant to the provisions of the Act of 
March 3, 1891, 26 Stat. 1095, as amended by 
Sec. 2 of the Act of May 11, 1898, 30 Stat. 
404, and in further pursuance of contracts 
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executed by me, May 21, 1920, and May 25, 
1920, respectively, granting certain rights to 
the applicant company, Paradise-Verde Irri¬ 
gation District (Note: to which and its rights 
it is conceded appellant is the lawful succes¬ 
sor) and subject to the stipulations therein 
set forth, this map in six sheets, numbered 1, 
2, 3, 4, 6, and 9, is approved so far as sur¬ 
veyed lands are shown thereon, subject to all 
valid existing rights and to all the terms, con¬ 
ditions and covenants of the stipulation exe¬ 
cuted on behalf of the said District by George 
D. Christy, its Attorney in Fact, under date 
of October 25, 1920, for the protection of I the 
Indian interests involved, but reserving rights 
of way for canals or ditches constructed by 

authoritv of the United States. 

* 

John Barton Payne, 

Secretary .!” 


Under a circular of the General Land Office put¬ 
ting into effect the act of March 3, 1891, aforesaid 
approved by the Secretary of the Interior, April 17, 
1891 (12 L. 1). 429-31) it was the duty of appellant 
when it made its several right of way applications 
heretofore enumerated, to file duplicate ways or plats 
“showing the location of canals, ditches, or reser¬ 
voirs” with the land office at Phoenix, Arizona,; the 
circular declaring the only right of the applicant 
under the act being “to occupy such right of way 
for the purpose” and only “so far as may be neces¬ 
sary for the construction, maintenance and care*’ of 
the canal or ditch. 

The circular declared the act as to its irrigation 
sections was as to the duties of the register and re¬ 



am! the local land officers were directed to follow 
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the rules and regulations prescribed under the afore¬ 
said act of March 3, 1875, as to railroad rights of 
way. 

Appellant had duly complied with the act and cir¬ 
cular and had filed its map or maps. 

Following the Secretary’s signature to the ap¬ 
proval of date December 1, 1920, the General Land 
Office sent a letter to the local land officers as fol¬ 
lows (p. 35): 


Department of Interior, 
General Land Office, 
Washington, June 21, 1921. 

Paradise-Verde Irrigation District, Act of 
August 11,1916. Instructions. 
Register and Receiver, 

Phoenix, Arizona. 

Sirs: 

I am transmitting herewith a copy of the 
map of the Paradise-Verde Irrigation Dis¬ 
trict, which was approved by the department 
on June 7, 1921. 

You will cause proper notations to be made 
on your records and inform the district of the 
approval of its application. The enclosed copy 
must be retained in vour files for reference. 

You are further directed to observe stric-tlv 
the provisions of circular of March 6, 1918 
(46 L. D. 307), especially paragraphs 15 to 18, 
inclusive, as to all laws within the district 
affected by this approval. 

Very respectfully, 

D. K. Parrott, 

Acting Assistant Commissioner. 

An accompanying letter of the same date directed 
the attention of the Phoenix land officers to the 
manner in which approval of appellants map and 


application would affect desert land entries within 
appellant’s irrigation district. It said that “the de¬ 
partment approved the map of the Paradise-Verde 
irrigation district, thus bringing all public lands 
within the boundaries of such district, where subject 
to entry, and entered lands for which no final cer¬ 
tificates have been issued under provisions of the 
Act of August 11, 1916 (39 Stat. 506). 

The letter also stated that the department had 
approved the recommendation of the office affecting 
desert land within its boundaries. This recom¬ 
mendation was that the pending desert land applica¬ 
tions, of which there were a number, if otherwise 
regular should be allowed the benefits of expendi¬ 
tures yearly made to appellant or its predecessors 
in furtherance of its irrigation project. j 

The Act of August 11, 1916, aforesaid, was a sup¬ 
plement to the prior reclamation acts as to private 
projects, rounding out the prior legislation. It pro¬ 
vided for approval by the Secretary of the Interior 
of maps or plats of irrigation districts after finding 
from engineering data the sufficiency of the water 
supply and the feasibility of the project and ! that 
after such approval the public lands of the Upited 
States within the irrigation district should be sub¬ 
ject to taxation like private lands for their propor¬ 
tionate part of the cost of construction and mainte¬ 
nance of the district’s irrigation works, with the 
proviso that upon the expiration of ten years from 
the date of his approval of the map and plat of any 
irrigation district the department might release from 
the lien authorized by the act any unentered lands 
upon which final certificate had not issued where 
irrigation works had not been constructed and the 
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water of such district made available for the land. 

For the defense there were introduced in evidence 
over appellant’s objection and exception certain 
documents, the objection being to the materiality or 
relevancy of the papers. These included an opinion 
by Solicitor Mahaffie (p. 38) advising Secretary 
Payne that as to lands withdrawn under the recla¬ 
mation laws appellant derived its rights from the 
contract, which contract Mahaffie wrote was in ac¬ 
cordance with the act of February 21, 1911, and that 
the matter of the power sites need not be submitted 
to the Federal Power Commission. 

A letter dated December 1, 1920, from Commis¬ 
sioner Tallman (pp. 38-40) to the Secretary of the 
Interior reciting that after the contracts there was 
a conference of appellant and the Commissioner’s 
office and that 4 4 it was deemed advisable and in 
keeping with the terms of the said contracts to have 
appellant district file applications for rights of way 
covering the project in its entirety” pursuant to the 
acts of 1891 and 189S, and that this had been done 
and the applications considered by the Forest Serv¬ 
ice of the Agricultural Department and the offices of 
Indian Affairs, Geological Survey, Reclamation 

Service and General Land Office and the Secretarv’s 

* 

Office. The Agricultural Department had waived 
stipulations as to national forest interests, the rights 
of the Indian Office were protected, it was decided 
in accordance with Mahaffie’s opinion above that 
44 the valuable power possibilities” should not be 
referred to the Federal Power Commission and that 
the Reclamation Service opposed appellant’s appli¬ 
cations “but suggested that they be approved, if at 
all, with specific reference to the terms of the con¬ 
tracts.” 
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The letter said the applications could be approved 
without interfering with the purposes of with¬ 
drawals that had been previously made of certain 
tracts as power sites for a private power company’s 
transmission lines, for a stock driveway and for 
water power designations, and reported that the 
record showed substantial compliance with the regu¬ 
lations. It closed as follows: 

i 

i 

‘ ‘ Accordingly the customary legends I of 
approval with citation of the contracts 
therein have been indorsed on the maps filed 
by the District and they are herewith sub¬ 
mitted.” 

i 

The Secretary endorsed: ‘ 4 Maps approved by— 
John Barton Payne, Secretary,” and returned same 
to the General Land Office. 

Under date of June 7, 1921, First Assistant Secre¬ 
tary Finney approved a letter to the Secretary from 
Commissioner Spry submitting a map of the appel¬ 
lant district for approval showing entered public 
lands within the district for which no final certifi¬ 
cates had been issued and also showing unentered 
public lands within same amounting to 779 aCres. 
The Commissioner recommended and the Secretary 
approved same in order that the appellant district 
might levy and collect taxes on all the lands within 
the boundaries—as authorized as heretofore shown 
by the act of August 11, 1916. 

The endorsement of approval on these maps is 
shown at page 51 as follows: 

| 

“Approved under the act of August 11, 
1916 (39 Stat. 506), as to all public lands, 
subject to entry, and entered lands for which 
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no final certificates have been issued, subject, 
however, to the terms of the contract of May 
1, 1920, between the Secretary of the Interior 
and the Paradise-Verde Irrigation District. 

E. 0. Finney, First Asst. Secy.” 

The letter of the Commissioner (pp. 40-51) went 
extensively into the history of the project, stated 
the lands within the irrigation district as compris¬ 
ing 105,421.96 acres with a total irrigable area of 
95,829.25 acres, of which 65,000.01 were privately 
owned lands, 16,662.79 State lands, and the balance 
being the entered public lands in course of patent¬ 
ing and the 779 acres of unentered public lands. It 
referred to the doubts still remaining as to cost of 
the project and the ultimate amount of water and 
irrigable lands though it was certain, as stated, 
there was much water going to waste and many 
thousands of acres certain to be benefited. It ex¬ 
pressed regret at the failure of the Salt River Asso¬ 
ciation to shovr a spirit of cooperation but that 
“eventually such cooperation will be found to the 
mutual advantage of both the association and the 
district,” and said the stake at issue was “whether 
upward of 100,000 acres of highly fertile land, on 
which many settlers have undertaken the establish¬ 
ment of homes, shall be developed into a thriving 
community, or abandoned to remain, possibly for¬ 
ever, in its present unproductive state.” 

A paper (pp. 52-6) signed by Secretary Fall fol¬ 
lowed by the signature “Paradise Verde District, by 
E. W. Michael, President,” dated February 23, 1923, 
stating that the matter was an application by appel¬ 
lant for a modification and extension of the con¬ 
tracts of May 21, 1920, and May 25, 1920, stated 
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that a hearing had been held by the Secretary at 
which there had appeared appellant on the one side 
and as protestants the Salt River Valley Associa¬ 
tion and certain citizens of Arizona. 

It stated the hearing was had upon four matters, 
an increase of the area of the district involving 
public lands, an extension of three years of the 
periods for financing and completing the project, 
elimination of the requirement that construction 
work should be under the supervision and subject to 
the approval of the Secretary and elimination of 
Section 9 of the contract requiring legal title to the 
storage dams to remain in the United States. The 
paper stated there was no record of former oral 
hearings, refused to extend, as to public lands,' the 
area of the district, extended for nine months from 
May 25, 1923, the period for financing but on cer¬ 
tain conditions, held against forfeiture so far as the 
Government was concerned, and refused to approve 
an application of the Salt River Association to have 
appellant’s reservoir sites granted to the Salt River 
Association and that the United States enter into 
a contract therefor with that association. 

As to Section 9 the paper read (p. 55), that haying 
received assurance from appellant district that it 
believed it could float a bond issue necessary to con¬ 
struction of its project, 

j 

“It is now directed that so much of para¬ 
graph 9 as provides for retention of title to 
the Government or ownership of the physical 
construction, shall be stricken out, to the end 
that the parties may be assisted in financing 
their proposed project by trust deed or daort- 
gage which they may consider necessary upon 
such physical structure. 


It is understood and ordered that the title 
of the Government and all its rights to any 
such sites, notwithstanding anything to the 
contrary in this memorandum and order or 
in the contracts of May 21 and May 25, 1920, 
shall remain and be the property of the Gov¬ 
ernment until final completion of the pro¬ 
posed project by the Paradise Verde District 
or until further order; and that no forfeiture 
shall be worked, in so far as the Government 
is concerned, to any such title or ownership 
to such sites by anything herein or in the 
former contracts contained.” 

A paper dated October 25, 1923, signed by Secre¬ 
tary Work (pp. 57-8), stating the name of the dis¬ 
trict had been changed to appellant’s present title, 
that on October 10, 1923, a contract had been signed 
between appellant and a Minnesota construction 
and finance organization and on behalf of the United 
States conditionally extending until February 23, 
1925, the terms of the contracts herein referred to 
between appellant and the United States. 

A paper dated January 16, 1926, signed by Secre¬ 
tary Work (pp. 59-60), stating part of the land- 
owners in the District and the Salt River Valley 
Water Users Association opposed further exten¬ 
sions of time and denying further extensions; with 
directions to the Commissioner of the General Land 
Office to carrv the decision into effect. 

90 

A paper dated February 25, 1926, signed in two 
parts by Secretary Work (pp. 60-65), denying a 
petition of appellant for reconsideration and reject¬ 
ing three applications by appellant to amend cer¬ 
tain of its locations for reservoir sites and a canal 
(p. 63), the paper stating in part (p. 64): 
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“The present claim of the applicant is that 
the contract of May 21, 1920, was void, and it 
asserts in an action in the courts a riglit to 
proceed with its project, free from all super¬ 
vision and control by the United States. 

These applications relate to lands! now 
withdrawn for reclamation purposes, and are 
so located that their utilization in connection 
with any irrigation project not carried out in 
cooperation with the United States asi pro¬ 
vided by the act of September 21,1911, s^upra, 
and subject to supervision by its officers, will 
menace the welfare of the Salt River project, 
heretofore constructed and using the waters 
of the Verde River, and will imperil the se¬ 
curity which the United States has for several 
millions of dollars of public moneys invested 
in the Salt River project’’ (p. 64). 

I 

It said the department “must decline to approve 
these applications because of the need for these 
withdrawn lands for future irrigation in harmony 
with its previous reclamation work under the Salt 
River project, and in protection of the interests of 
the United States,” and that hence it was unneces¬ 
sary to decide whether applicant’s applications 
were in “conformity with the law or the regula¬ 
tions” (p. 65). | 

The conclusion of the answer of appellee (pp. 23-5) 
was in accordance with the papers signed by Secre- 
tarv Work, asserted the correctness of the law and 
conclusions as held by the Secretary, denied appel¬ 
lant ever had acquired any vested rights, as all that 
had been done was dependent upon the contracts 
referred to hereinbefore or that the approvals of any 
maps constituted “an exercise of the power of in- 


i 


i 
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vestigation or judgment and discretion required” 
by the acts of March 3, 1911, May 11, 1898, and 
August 11, 1916, and asserted the approvals by the 
Secretary had been “mere forms of procedure in¬ 
cidental to the contract of May 21, 1920,” and void 
as conferring rights. 

The answer also asserted laches and estoppel and 
choice of forum by appellant, concluding that “if 
appellant be correct in its claims, the acts of these 
defendants (appellees) complained of by the plain¬ 
tiff were of no effect in law or in fact and should not 
and will not deter any one from buying bonds on 
the security of plaintiff’s project” (p. 25). 

In the hearing before the Court below appellant 
in rebuttal offered to prove by the engineer of the 
State Water Commission of Arizona that control by 
the Secretary of the Interior was not necessary for 
protection of the rights of the Salt River Valley 
Water Users’ Association to the use of the water of 
Verde River to which the Salt River Association 
was entitled, but appellee waived such proof and dis¬ 
avowed claim such contract teas necessary for such 
purpose (p. 65). (Italics ours.) 

Prior to the final hearing there was a preliminary 
motion (pp. 26-8) to strike out large parts of the 
answer of, appellees on various grounds of ma¬ 
teriality, relevancy or legal conclusion, but as the 
motion involves the merits to be decided by this 
Court with reference to the approvals executed by 
the Secretary, the so-called agreement of May 21, 
1920, and the law applicable only citation of the 
record of same is made. 
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ARGUMENT. 


There can be no pure question of fact to be de¬ 
cided by the Court. It is beyond dispute Secretary 
of the Interior Payne did approve appellant’s ap¬ 
plications and maps of location and that the depart¬ 
ment did forward these to the Phoenix land: office 
with official directions to record same with appro¬ 
priate notations on the Phoenix public land records, 
and they were so recorded. It is likewise beyond dis¬ 
pute this action was taken after it was known that 
the Salt River Valiev Water Users’ Association re- 

* i 

fused to execute the so-caled tripartite agreement, 
or, what is equivalent to actual knowledge, after by 
the flux of time and non-signature the Interior De¬ 
partment was chargeable with knowledge the Salt 
River Association would not sign. Appellants sig¬ 
nature is admitted. It is beyond dispute, in view of 
the admission at page 65 of the record that control 
by the Secretary of the Interior of the use of reser¬ 
voirs on the Verde River is not necessary to the 
protection of the Salt River Valley Water Users’ 
Association. It also is beyond dispute that the 
United States never has since completion of tile Salt 
River project purposed construction itself of any 
irrigation or other works on the reservation or the 
rights of way claimed by appellant. It is beyond 
dispute that there is no showing whatsoever of any 
interference on the part of appellant’s rights of way 
with any proper occupation by the Government and 
that Scretary Payne so decided, and necessarily so 
decided, that there is no interference, wdiether his 
action be conditioned on or not conditioned on the 
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tripartite agreement. Otherwise he was violating 
the statute if he approved. 

It is beyond cavil that the Salt River project is 
privately owned and the United States a mere mort¬ 
gagee. Likewise it is not open to dispute that after 
the Salt River project was completed and the public 
lands needed therefor were known that the Secre¬ 
tary did not “thereupon” restore the lands not 
needed to entry. This was known when Secretary 
Payne approved appellant’s rights and maps. 

It is not open to dispute that the State of Arizona 
has control of the waters, use of which is here in¬ 
volved, and that use of them has been appropriated 
lawfully by the State to appellant. It is beyond ques¬ 
tion that all that appellant seeks is the right to 
facilities over or upon the unentered public lands 
that will enable it to put to use the water granted 
appellant by the State of Arizona. It is undisputed 
that the Secretary of the Interior on June 7, 1921, 
with full knowledge and express statement of the 
Salt River Association’s refusal to cooperate did 
approve appellant’s application to make the public 
lands in appellant’s district subject to assessment 
for their proportionate part of the cost of construc¬ 
tion of appellant’s project with ten years given 
homesteaders within which to pay for same. It can¬ 
not be controverted that supervision and approval 
of construction and control and management by the 
United States, title in the United States, restriction 
of water rights to one person to 160 acres and that 
such person must be a resident and occupant of the 
land is a cloud on appellant’s rights and title. 

What is the effect under the statutes and the au¬ 
thorities of these incontrovertible facts, laying aside 
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from present consideration, as counsel do, the ques¬ 
tion of laches and estoppel? Do they or not demon¬ 
strate that appellant acquired vested rights? The 
propositions raised as to whether the Secre¬ 
tary of the Interior did approve appellant’s right 
of way applications, locations and maps, j and 
whether the Secretary could, if he tried or intended 
so to do, condition his approval on full signature of 
the tripartite agreement are interwoven and 'will be 
argued together. 

The irrigation right of way act is closely modeled 
on the railroad right of way act of March 3, 1875, 
so identical in fact that, as shown, the rules and 
regulations of that act were made by the Commis¬ 
sioner of the General Land Office the guide for en¬ 
forcement of the act of March 3,1891. 

The act of March 3, 1875, so far as here material, 
reads as follows, close comparison of the two acts 
being invited: j 

The act of March 3, 1875, granting railroads 
rights of way through the public lands provides as 
follows: 


Sec. 1. 4 4 That the right of way through the 
public lands of the United States is hereby 
granted to any railroad company duly or¬ 
ganized under the laws of any state or terri¬ 
tory, except the District of Columbia, or by 
the Congress of the United States, which shall 
have filed with the Secretary of the Interior 
a copy of its articles of incorporation' and 
due proof of its organization under the same, 
to the extent of one hundred feet on each side 
of the central line of said road; also the right 
to take, from the public lands adjacent to the 
line of said road, material, earth, stone, and 







32 


timber necessary for the construction of said 
railroad. 

Sec. 4. That any railroad company desiring 
to secure the benefits of this act shall, within 
twelve months after the location of any sec¬ 
tion of twenty miles of its road, if the same be 
upon surveyed lands, and, if upon unsur¬ 
veyed lands, within twelve months after the 
survev thereof by the United States, file with 
the register of the land office for the district 
where such land is located a profile of its 
road; and, upon approval thereof by the Sec¬ 
retary of the Interior, the same shall be noted 
upon the plats in said office; and thereafter 
all such lands over which such right of way 
shall pass shall be disposed of subject to such 
right of way. 

Provided, That if anv section of said road 
shall not be completed within five years after 
the location of said section, the rights herein 
granted shall be forfeited as to any such un¬ 
completed section of said road.” 

Each act is self operating in that each requires 
the railroad or the irrigation corporation to apply, 
prove its corporate existence and define the right of 
way facilities needed and then directs the Secretary 
of the Interior to act on the application. Neither act 
authorizes the Secretary to impose any condition or 
conditions, but merelv to find existence of certain 
conditions upon the ascertainment or determination 
of which, including in the irrigation act non-inter¬ 
ference with the Government, the Secretarv was 
charged with the duty of approval or disapproval. 
No particular form was required for his decision. 
The record of approval was to be made to appear 
on the appropriate public land records in the form 
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of approved maps of location, showing the rights of 
way, and this constituted a decision of itself, in¬ 
cluding a decision of non-interference. 

The railroad right of way act had received judicial 
decision when the irrigation right of way act was 
passed. 

The courts had decided that the grant of the I right 
of way did not confer a mere privilege or a mere 
easement, but conferred a limited fee, a base or 
qualified fee, in the land covered by the right of way. 
The Interior Department so held itself in Windsor 
vs. Miller, 51 L. D. 305, wherein it said: 


“ It is not disputed that the Supreme Court 
of the United States has clearly held that the 
right of way granted by the act of Mafch 3, 
1875, and similar acts, is not a mere easement, 
but a limited fee; nor can it be disputed that 
the same construction has been given to the 
acts granting rights of way for railroads and 
to the act of March 3,1891. ,, j 

In United States vs. Whitney, 176 Fed. 59^, the 
Court, after reference to the fact that in general 
features the two acts were very similar, referring to 
the irrigation act of 1891, held: 

i 

i 

“Section 19 provides that, upon the ap¬ 
proval of the map by the Secretary of the In¬ 
terior, such approval shall be noted upon the 
plats in the local land office, ‘and thereafter 
all such lands over which such rights of way 
shall pass shall be disposed of subject to such 
right of way. ’ It is accordingly held that, as 
in the case of a railroad right of way, the 
grant is in praesenti, and that title tb the 


i 

i 


i 


i 

i 
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land shown upon the applicant's maps vests 
in him upon the approval thereof by the Sec¬ 
retary of the Interior.’ ’ 

It has been shown heretofore that in the instant 
case more than a vear after the alleged contract of 
May 21, 1920, and with knowledge of the Salt River 
Association’s refusal to sign, the Secretary of the 
Interior without qualification or condition approved 
appellant 's applications and maps (pp. 35-40) and 
same by the department’s directions were noted on 
the records of the Phoenix land office and appellant 
officially informed of approval. 

This would seem to be decisive that rights to a 
limited fee had been vested in appellant and being 
vested could be divested only in the lawful mode pro¬ 
vided bv the law as to forfeitures. The situation is 
* 

as though a patent in fee to the lands had been 
issued to appellant. 

In Noble vs. Union River Logging Company, 147 
U. S. 165, the railroad company, claiming the benefit 
of the act of 1875, had filed a right of way map of 
its line of road and the same was approved by the 
then Secretary of the Interior. Subsequently the 
successor of the former Secretary, upon informa¬ 
tion that the Union River Logging Company was 
not of the class entitled to the benefits of the act of 
1875 in that it was not a common carrier but was 
carrying on a merely private business, undertook 
after hearing to vacate and annul the action of his 
predecessor in approving the map. The Supreme 
Court held the Secretary should be enjoined from 
so proceeding. It held that the approval of the map 
was the equivalent of the issuance of a patent and 
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that with the passing of title by approval of the 
maps all authority or control of the executive! de¬ 
partment over the land and over the title so (con¬ 
veyed ceased, and that the railroad company had 
become vested with a right of property in the lahd 
of which it would be deprived only by a proceeding 
taken directly for that purpose. ! 

In Great Northern Railway vs. Steinke, 261 tJ. S. 
119, the Court, referring to the act of 1875* said 
(p.125): 

“There is no provision in the act for the 
issue of a patent, but this does not detract 
from the efficacy of the grant. The approved 
map is intended to be the equivalent of a pat¬ 
ent defining the grant conformably to the in¬ 
tendment of the act, and to relate bacfc, as 
against intervening claims, to the date yrhen 
the map was filed in the local land office for 
transmission through the General Land Office 
to the Secretary of the Interior.” 

i 

Other cases to which reference may be made as 
cases * .sting rights by departmental action and de- 
cisi' J in advance of patent are Ballinger, Secretary, 
vs. Frost, 30 App. D. C. 165, and Garfield, Secretary, 
vs. Goldsby and Allison, by this Court and sus¬ 
tained by the Supreme Court holding, respectively, 
that allotment certificates and enrollment conferred 
vested rights. 

Approval of a right of way map, being found 
equivalent to patent issued, counsel proceed to cer¬ 
tain public land cases. j 

Deseret Land Co. vs. Tarpey, 142 U. S. 241. Tar- 
pey derive his title from the Central Pacific Rail¬ 
road Company. The land grant made to the i*ail- 


i 
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road company provided that‘ ‘ there be and hereby is 
gran ted’ ’ to the company every alternate section of 
public land to which other rights “may not have 
attached, at the time the line of said road is defi¬ 
nitely fixed.” The railroad filed its map of definite 
location in the Interior Department and the 
map was accepted. The land grant act further pro¬ 
vided that whenever the railroad had completed 
twenty consecutive miles of road the President shall 
appoint three commissioners to examine and report 
thereon, and that “if it shall appear to him (the 
President) that not less than twenty consecutive 
miles of said railroad line have been completed and 
equipped in all respects as required by this act, then, 
upon certificate of said commissioners to that effect, 
patents shall issue conveying the right and title to 
said lands to said company.” 

Tarpey contended that upon the filing of the map 
of definite location of the road and its acceptance 
by the Secretary of the Interior a legal title vested 
in the railroad company, subject only to possibility 
of forfeiture in the mode provided by law as to for¬ 
feiture, while in behalf of the Deseret Company it 
was insisted that the grant gave only a promise of 
a title ivheu the railroad was completed , and that 
until then possession of the lands could not be 
claimed. 

The Supreme Court said: 

“The question naturally arises as to the 
necessity for patents, if the title passed by 
the act itself upon the definite location of the 
road. We answer that objection by saying 
that there are many reasons why the issue 
would be of great service to the patentees, 
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and by repeating substantially what we said 
in Wisconsin Central R. R. Co. vs. Price, 133 
U. S. 406-510. While not essential to trans¬ 
fer the legal right the patents would be evi¬ 
dence that the grantee had complied with the 
conditions of the grant, and to that extent 
that the grant was relieved from the possibil¬ 
ity of forfeiture for breach of its conditions.” 

What are the only modes whereby a forfeiture or 
cancellation of vested rights may be lawfully ac¬ 
complished was considered exhaustively by the Su¬ 
preme Court in the New York Indian Case, 170 U. S. 
1, wherein the Court held that the only modes were 
by suit in equity or by “office found” by the legisla¬ 
tive authority. In Richardville vs. Troup, 2$ Fed. 
53, Justice Braver held: i 

| 

“The Secretary has no judicial power to 
adjudge a forfeiture.” i 

| 

In U. S. vs. Stone, 2 Wall (U. S.) 535, the Court 
held: i 


“The patent is but evidence of a grant, and 
the officer who issues it acts ministerially and 
not judicially. If he issues a patent for land 
reserved from sale by law, such patent is void 
for want of authority. But one officer: of the 
Land Office is not competent to cancel or annul 
the act of his predecessor, likewise he cannot 
cancel his own lawful acts. This is a judicial 
act and requires the judgment of a court.” 

See also Barney vs. Dolph, 97 U. S. 397. 

j 

i 

Likewise the Secretary of the Interior cannot, by 
new rules or new special action taken subsequent 
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to acquisition of rights in the public lands under 
the statutes or under the rules and regulations 
issued by, the Secretary then in force, deprive 
a party of that to which entitled under the status 
existent at the time of acquisition of rights. James 
vs. Germania Iron Co., 107 Fed. 597. 

Stark vs. Starr, 73 U. S., is a case quite similar to 
the instant case as regards appellee’s contention that 
while Secretary Payne and Acting or Assistant Sec¬ 
retary Finney did approve the right of way appli¬ 
cations and maps of the appellant district and did 
direct appellant, he so informed and did order ap¬ 
proval noted of record in the Phoenix land office that 
that approval was with the reservation or condition 
that the proposed agreement of May 21,1920, should 
be duly signed by not only the Secretary and the 
Paradise Verde Irrigation District but by the Salt 
River Valley Water Users’ Association, which re¬ 
fusing to sign, rendered the approval of the right of 
way applications and maps null and void and never 
effective. 

In Stark vs. Starr, supra , the patent to Stark con¬ 
tained an express reservation in favor of the City of 
Portland, Oregon, as to rights the city might have. 
The Supreme Court said: 

“If the town site act was not in force in 
Oregon before the right of Stark to a patent 
of his donation claim became perfected the 
reservation of the patent was inoperative and 
void. That right became perfected when the 
certificate of the surveyor general and ac¬ 
companying proofs were received by the Com¬ 
missioner of the General Land Office, and he 
found no valid objection to them. That is to 
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say, if the Donation Act of 1850 was appli¬ 
cable to the lands, his right to a patent became 
perfect when the certificate of the surveyor 
and accompanying proof showed, in the judg¬ 
ment of the commissioner, a compliance with 
its requirements. * * * His objection to 

the patent arose, not from any defect in the 
certificate or proof, but from an opinion that 
the lands were subject to the provisions of the 
Town Site Act of 1844. That he was mistaken 
in this opinion we are entirely satisfied. # i * * 
Before the passage of the act of 1844 the 
claim of the defendant Stark had been sur¬ 
veyed and the required proof of his settlement 
and continued occupation and residence made, 
and such steps had been taken as to perfect 
his right to a patent. The lands embraced by 
his claim had then ceased to be the subject of 
purchase by any person, natural or artificial. 
The right to a patent once vested is treated by 
the Government, when dealing with the public 
lands, as equivalent to a patent issued/’ 

j 

Approval and notation on the Phoenix land office 
records exhausted judgment, discretion and! con¬ 
troversy. 

i 

_ i 

Linn vs. Belcher, 24 Howard 526. 

Steel vs. St. Louis Smelting Co., 106 U. S. 228. 
Johnson vs. Towsley, 13 Wallace 88. 

Noble vs. Logging Co., supra . 

Applying the principles of these cases to the 
statute law and the acts done by appellant and its 
predecessor whose rights it is conceded appellant 
holds, we find: j 

1. That appellant is lawfully entitled through the 
State of Arizona to the use of the waters claimed 
by it. j 
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2. That it is concededly a duly organized corpora¬ 
tion and has filed due proof of its organization. 

3. That it is of the class entitled to right of way 
facilities over the public lands and that same is 
necessary to use of the water granted it by the State 
and has been so found bv the Secretary of the In- 
terior after proof made. 

4. That it duly filed maps of location which were 
found accurate and duly filed proper applications 
for rights of way, which have been in fact approved 
and noted of record in the Phoenix land office and to 
which even after sharp controversy arisen no objec¬ 
tion has been found by the Department or the Court 
below. 

5. That it is expressly admitted of record that con¬ 
trol of use of reservoirs on the Verde River is not 
necessary for the protection of the Salt River Val¬ 
iev Water Users’ Association. 

* 

6. That a contention by appellees that the rights 
of way and maps were approved conditionally on 
signature by the Salt River Association necessarily 
and inevitably is a concession that the rights of way 
are so located (proviso to Section 18, Act of March 
3,1891) as not “to interfere with the proper occupa¬ 
tion by the Government of any such reservation,” 
since whether approved unconditionally or condi¬ 
tionally by the Secretary, both appellant and the 
Salt River Association being owners and private 
corporations, the Secretary had no right to approve 
if the locations did “interfere with the proper oc¬ 
cupation by the Government.” 

7. That when the Salt River project was com¬ 
pleted under the Federal Reclamation Act and the 
unentered lands here involved were found not re- 
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i 

i 


quired for that project and were excluded from it 
the duty of the Secretary was to restore said lands 
“thereupon” to entry and that if restoration was 
essential to approval, as it was not we contend, then 


no particular form being necessary approval of 
maps of appellant constituted a restoration. 


the 


It is submitted that if this case were an original 


proposition without the Secretary’s approval a man¬ 


damus would lie the facts here apparent and of rec¬ 


ord being admitted, to compel grant of the rightjs of 


way and approval of the maps. 


But, the case goes further, appellant’s applica¬ 
tions and maps of location were approved and filed 
of record. The record leaves that not open to ques¬ 
tion. ! 


An attempt is made to avoid the approval, and to 
avoid the decisions as to cases where, as in Noble vs. 
Logging Co., supra, the Secretary claimed fraud in 
procurement of his approval and it was held he must 
go into equity by the contention that there was only 
a conditional approval and that the condition failing 
the approval never became effective. There is, as 
shown, nothing in the record expressly conditioning 
the approval, nor in the so-called agreement of May 
21,1920, which only two parties signed. Of the claim 
the Government has owing to it $7,000,000 by the 
Salt River Association it is sufficient to say the ad¬ 
mission control is not necessary for protection of 
that association necessarily involves a concession it 
is not necessary for protection of the United States 
as mortgagee or creditor. But, if it were so neces¬ 
sary, the statutes confer no such conditioning power 
on the Secretary. If it were so intended Congress 
would have so provided and has not done so. “If 


i 
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it were a casus omissus on the part of Congress this 
Court has no power to supply the omission.’’ Crilly 
yjs. Burrows, 17 Wallace 167. 

The statutes here in question are, as to the States, 
and settlers on the arid lands remedial statutes. 
They were designed to aid and not hinder use for 
irrigation and power purposes of the waters belong¬ 
ing to the States; where there was water and need 
for facilities over public lands of the United States 
to make the water available to afford such facilities. 
If there were doubtful interpretations of conflicting 
acts it would be the court’s duty as remedial statutes 
to construe the acts in aid of the States and settlers. 
To construe same so as not to give the United 
States a “bind” over the States and their water 
rights and put the State water rights at the mercy 
of a small amount of United States public lands. 

But, there is no conflict. The irrigation right 
,of way acts and the Federal reclamation laws are in 
harmony and consistent. Each belongs in its own 
field. The difficulty is one raised by executive au¬ 
thority seeking, with undoubtedly good motives but 
nevertheless seeking, to extend executive authority. 

Executive officers derive their power from the 
statutes, not only must an officer have jurisdiction 
of the subject-matter but he must also keep within 
the limits of the power conferred on him by statute. 
Where the statute defines he cannot under the name 
,pf administration make law— 

U. S. vs. Thurber, 28 Fed. 56. 

U. S. vs. McDaniel, 7 Peter 1-14. 

When there are two acts relating to the same sub¬ 
ject effect is to be given to both if practicable. 

A 
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C. M. & St. P. R. R. Co. vs. U. S., 127 IJ. S. 

406. 

Central Pacific Ry. Co. vs. Land, 46 App. 

D. C. 374. | 

“To hold that discretionary power exists 
in the Secretary to reject or cancel a selection 
list of indemnity lands conceded by him to 
have been valid at the date of filing the I list 
in the Land Office would be equivalent to 
vesting him with power to disregard an ex¬ 
press mandate of Congress. Congress has 
provided in different ways for the disposition 
of the public lands, and to hold that when 
strict compliance has been made with the 
requirements of the law, the Secretary still 
has discretion to deny rights acquired there¬ 
under, would be equivalent to endowing him 
with the power to disregard the law and di¬ 
vest the citizen of rights expressly conferred 
bv law. * * * ! 

The language used in the granting acts— 
‘under the direction of’ or ‘with the approval 
of’ the Secretary of the Interior—merely re¬ 
lates to the general supervisory power of the 
Secretary to determine whether the selections 
were lawfully made and, if so, to approve and 
issue a patent for the lands selected. |The 
discretion of the Secretary being limited to a 
determination of the right of the railroad 
company to make a selection and whether or 
not the land selected meets the requirements 
of the granting act, it follows, when the Selec¬ 
tion is found to be in all respects within the' 
provisions of the act, discretion at that mo¬ 
ment ceases, and nothing remains foi^ the 
Secretary but the ministerial duty imposed 
by the conditions of the act of approving for 
patent. * * * I. 

It is undoubtedly true that Congress 1 may 
do with the public lands as it deems proper. 
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It may withdraw from settlement, grant, or 
purchase any portion of it, so long as it re¬ 
mains public domain, and adverse rights have 
not vested. But it bv no means follows that 

9/ 

this right of withdrawal continues until title 
passes by issue of a patent. It continues 
until the purchaser or grantee, as in this in¬ 
stance, complies with all the required pre¬ 
requisites which would entitle him to a 
patent. When that is done, a property right 
is vested which the Government itself cannot 
take away without making due compensa¬ 
tion. 


* * * 


The rule was even more positively stated 
in Ballinger vs. U. S., *218 U. S. 240, 249: 
‘Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it be¬ 
comes the dutv of the courts to see that those 
rights are not disturbed bv any action of an 
executive officer, even the Secretary of the 
Interior, the head of a department. However 
laudable may be the motives of the Secretary, 
he, as all others, is bound by the provisions 
of Congressional legislation. ’ This was but 
an approval of Garfield vs. U. S., 211 U. S. 
249, 262, where the court said: ‘There is no 
place in our constitutional system for the 
exercise of arbitrary power, and if the Secre¬ 
tary has exceeded the authority conferred 

90 90 

upon him by law, then there is power in the 
courts to restore the status of the parties 
aggrieved by such unwarranted action.’ ” 

Pavne vs. Central Pacific Railroad Co., 255 U. S. 
228, affirmed this court’s opinion, the Supreme 
Court holding: 


“Our conclusion is that, in giving effect to 
the withdrawal as against the prior selection, 
which admittedly was valid when made, the 
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appellants departed from a plain official duty, 
and that to avoid the resulting injury to the 
plaintiff, for which no other remedy is availa¬ 
ble, an injunction should issue directing a 
disposal of the selection on its merits,; un¬ 
affected by the withdrawal.’’ 

The record shows the Central Pacific had done 

i 

everything necessary for it to do in order to estab¬ 
lish its right to the land in question under a grant 
of Congress, but before patent was issued to the 
railroad the same lands were included in a tempo¬ 
rary executive withdrawal for a water-power^ site 
under an act of 1910. Then upon application of the 
railroad for patent the Secretary of the Interior, in¬ 
stead of performing the plain ministerial duty in¬ 
cumbent upon him, namely, to issue patent, exer¬ 
cised an asserted discretion and held that the inter¬ 
vening executive withdrawal should have preced¬ 
ence over the selection of the railroad as to which 
no patent had yet been issued. 

Sawyer vs. U. S., 10 Fed. (2d series) 416. 

“Authority to make rules and regulations 
necessary for carrying out the purposes of a 
legislative act can confer no authority to 
change the act itself, and thereby deprive one 
of a right given by the act. 

Congress cannot delegate legislative power. 
That it cannot do so is universally recognized 
as a vital principle of our system of govern¬ 
ment. 

Authority to make administrative rules is 
not a delegation of legislative power. It is 
also undoubted that no ‘regulation’ made by 
a department of the government under au¬ 
thority conferred by an act of Congress can 
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alter or amend the law, and that all that can 
be done is to regulate the mode of carrying 
into effect that which Congress has enacted.” 

The Underwriter, 6 Fed. (2d Series) 937-40. 

“When an agent of the government acts in 
excess of the authority vested in him, his act 
from a legal standpoint is no longer the act 
of the government.” 

The question hence arises, is there statutory au¬ 
thority for the Secretary to condition his approval, if 
indeed Secretary Payne so intended, upon the Salt 
River Association joining in his proposed agree¬ 
ment. Perhaps such merger of irrigation corpora¬ 
tions would have been in the general interest of all 
concerned. If the attempted merger had succeeded 
there would be no question here. It not succeeding, 
could its success be annexed as a condition to ap¬ 
proval of appellant’s maps without which such ap¬ 
proval did not become effective? 

In Burke vs. Southern P. R. Co., 234 U. S. 701, it 
was held: 

“But we do not attach any importance to 
the exception, for the officers of the Land De¬ 
partment, being merely agents of the Govern¬ 
ment, have no authority to insert in a patent 
any other terms than those of conveyance, 
with recitals showing compliance with the 
conditions which the law prescribes. Could 
they insert clauses in patents at their own 
discretion they could limit or enlarge their 
effect without warrant of law. The patent of 
a mining claim carries with it such rights to 
the land which includes the claim as the law 
confers, and no others, and these rights can 
neither be enlarged nor diminished by any 
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reservations of the officers of the Land De¬ 
partment, resting for their fitness only upon 
the judgment of those officers. Deffeback vs. 
Hawke, 115 U. S. 392, 406. * * * 

What is the significance of, and what effect 
can be given to, the clause inserted in the 
certificate of approval of the plat that it was 
subject to the conditions and provisions of 
the act of Congress? We are of opinion that 
the insertion of any such stipulation and 
limitation was beyond the power of the Land 
Department. Its duty was to decide, and not 
to decline to decide; to execute, and npt to 
refuse to execute, the will of Congress. It 
could not deal with the land as an owner and 
prescribe the conditions upon which title 
might be transferred. It was an agent, and 
not principal. Congress had made a grant, 
authorized a selection within three years, and 
directed the Surveyor General to make sur¬ 
vey and location, and within the general 
powers of the Land Department it was its 
duty to see that such grant was carried into 
effect and that a full title to the proper land 
was made. Undoubtedly it could refuse to 
approve a location on the ground that the 
land was mineral. It was its duty to decide 
the question—a duty which it could not avoid 
or evade. * * * j 

But, it is said, no patent was issued in this 
case, and therefore the holding in the Barden 
Case, that the issue of a patent puts an end to 
all questions, does not apply here. But! the 
significance of a patent is that it is evidence 
of the transfer of the legal title. There is no 
magic in the word ‘patent’ or in the instru¬ 
ment which the word defines. By it the legal 
title passes, and when, by whatsoever instru¬ 
ment, and in whatsoever manner, that is ac¬ 
complished, the same result follows as though 
a formal patent were issued. 
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While the approval entered upon the plat 
by the Surveyor General under the direction 
of the Land Department was in terms ‘subject 
to the conditions and provisions of Sec. 6 of 
the act of Congress, approved June 21, 1860/ 
such limitation was beyond the power of 
executive officers to impose.’* 

This opinion was strictly in accordance with the 
court’s prior opinions in Shaw vs. Kellogg, 170 U. S. 
312, and Davis vs. Werbold, 139 U. S. 507. 

Examining then the irrigation right of way acts 
and the Federal reclamation acts it is nowhere ex¬ 
pressly provided that the right of way over public 
lands shall be conditioned upon an agreement be¬ 
tween two private irrigation corporations. The 
onlv conditions to such right of wav being granted 
under the act of 1891 are incorporation and organi¬ 
zation under State law, proof thereof and that the 
same shall not be so located “as to interfere with 
the proper occupation by the Government of such 
reservation”—by the Government which might need 
same for Indian, forestry, park, military or other 
purposes, i As if to guard against interference with 
States’ rights it is expressly declared the act “shall 
not be construed to interfere with the control of 
water” by the States or Territories. Yet, despite 
this last direction Arizona’s appropriation of water 
to appellant and approval of appellant’s bond issue 
is sought to be made abortive. 

Interference with occupation by private corpora¬ 
tions is not a condition; that is left to the States and 
their courts. By the laws of Arizona, Irrigation 
District Law approved March 19,1921, no limitation 
is placed on the amount of water or land that one 
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person within the irrigation district may control, 
own or use, nor is supervision of construction or 
management provided by the State or the United 
States. Condemnation of necessary land ig vested 
in the private corporation and also taxation of 
public lands after the Federal act of 1916; also mem¬ 
bership in the corporation of such mere public land 
entrymen. No requirement of residence or occu¬ 
pancy of land is made. Mergers are left to the 
private corporations themselves. 

Under the Federal reclamation acts no provision 
is made for mergers of private corporations. The 
United States is authorized as a public corporation 
to construct irrigation projects itself and to manage 
same. It is authorized as a business institution to 
cooperate in construction and use jointly of irriga¬ 
tion works and of water, but always subject to the 
requirement that title to and management! of the 
irrigation works. No water under the Federal act 
shall be furnished where the private corporation 
cooperates with the United States to any landowner 
in excess of water to irrigate 160 acres, and the 
landowner must be a bona fide resident or occupant 
of the land, and there are provisions as to payments 
and rights to water that may or may not, as business 
prudence dictates, find place in the private corpora¬ 
tion’s business policies. The statute is one of domi¬ 
nance of the United States in any project where it 
is a business partner. The statute is inconsistent 
with the business relations between two private cor¬ 
porations where the United States is not interested 
as an owner but seeks to control and manage never¬ 
theless and to hold title. 
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It is submitted therefore that there has been a 
misapplication of law applicable to business rela¬ 
tions proper between the United States and another 
irrigation corporation to a case where the arrange¬ 
ment is one between two private corporations. The 
statutes vest the executive authorities with no power 
to take over title, control and management where it 
has ceased to be the owner of one of the corpora¬ 
tions. 

Secretary Payne believed unified control and 
ownership for the best interests of both corporations 
and their members, and sought to bring it about but 
he could not condition, and it is believed did not 
condition, appellant success on merger with the 
alternative the United States would take over ap¬ 
pellant. 

As to the propositions of laches and estoppel it is 
submitted that where the United States, through its 
executive officers having charge of the public lands, 
proceeds unlawfully and says to the private indi¬ 
vidual or corporation you cannot enjoy your lawful 
rights except on conditions that we will maintain 
even though illegal, the Government cannot there¬ 
after because of compulsory acquiescence assert the 
private individual or corporation has been guilty of 
laches or is estopped to assert rights when sought 
to be canceled or forfeited, although no such for¬ 
feiture power is vested in the executive depart¬ 
ments. The parties do not stand on an equality. 
Estoppel and laches cannot be predicated further¬ 
more upon a mutual mistake of law. If appellant 
should have known the law so should appellee. 
Either could have resorted to the courts. 
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But, it is believed the Supreme Court has spoken, 
and spoken decisively of the contention in the recent 
case of Burke vs. Southern Pacific R. R. Co., supra , 
wherein the Court of last resort said: 


“ Lastly, it is urged that the railroad com¬ 
pany accepted the patent with the mineral ex¬ 
ception therein, and also expressly agreed 
that the latter should be effective as one of the 
terms of the patent, and so is bound by it, or 
at least estopped to deny its validity. There 
are insuperable objections to this contention. 
The terms of the patent whereby the Govern¬ 
ment transfers its title to public land are not 
open to negotiation or agreement. The pat¬ 
entee has no voice in the matter. It in no 
wise depends upon his consent or will, j He 
must abide the action of those whose duty and 
responsibility are fixed by law. Neither can 
the land officers enter into any agreement 
upon the subject. They are not principals, 
but agents of the law, and must heed only its 
will. Deffeback vs. Hawke, 115 U. S. 392, 406; 
Davis vs. Wiebbold, 139 U. S. 507, 527, Shaw 
vs. Kellogg, 170 U. S. 312, 337, 343. Nor can 
they indirectly give effect to what is unau¬ 
thorized when done directly. Of course, if 
they enter into any forbidden arrangement 
whereby public land is transferred to one not 
entitled to it, the patent may be annulled at 
the suit of the Government; but they cannot 
alter the effect which the law gives to a patent 
while it is outstanding. ’ ’ 

The United States at all times knew the steps ap¬ 
pellant was taking. It was aware that as late as 
1924 it was putting thousands of dollars into the 
construction of the Cave Creek reservoir; that it 
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was expending other thousands in engineering and 
other data. It is common public knowledge three 
years was required for completion of engineering 
data before commencement of construction of the 
Roosevelt dam. The United States was informed 
in 1923 that the claim of title to appellant’s works 
and supervision of construction was a hindrance 
and impediment to financing of appellant’s project. 
It knew appellant had filed applications to amend 
its rights of way and that same remained unacted 
on. It is submitted the record leaves no room for 
denial of appellant’s lawful rights on the ground of 
laches or estoppel. 

As to the final assertion that if appellees be in 
error appellant is not injured and will not by such 
legal mistake be prejudiced in floating its bond issue 
it is sufficient to say capitalists do not take bonds 
where a lawsuit is involved and that lawsuit has the 
United States as a party. The cloud on title is ap¬ 
parent and even as to a clear unlawful assertion of 
right to impose taxes the Supreme Court held in¬ 
junction should issue and the cloud be removed in 
the case of City of Cheyenne vs. Union Pacific R. 
R. Co. 

As a matter of information to the Court it may be 
stated there is not involved any question of surveyed 
or unsurveyed lands. The practice of the land of¬ 
fice is to state surveyed lands but as to unsurveyed 
lands the prior application in point of time attaches 
to them after survey from the date of priority in 
time and the rights are initiate from the time of 
filing and become more definitely marked as the re¬ 
sult of survey. See Boughner vs. Magenheimer, 42 
L. D. 595. 
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It is respectfully submitted the decree below 
should be reversed with directions to grant the 
prayers of the bill. 


Charles H. Merillat, 
James Beller, 
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orney for Appellees, 
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In the Court of Appeals of the District of 

Columbia 




No. 4616 


i 

Verde River Irrigation and Power District, 

appellant 


v. 


i 

Hubert Work, Secretary of the Interior, and 
William Spry, Commissioner of tlie General 
Land Office, appellee 


BRIEF AND ARGUMENT OF APPELLEES 


ACTION OF THE TRIAL COURT 


This case is before the Court on an appeal, by the 

; 

plaintiffs below, from a final decree of the Supreme 
Court of the District of Columbia (R. 30), dismiss¬ 
ing, after hearing, a bill in equity, in which appel¬ 
lant sought to enjoin and restrain appellees; from 

t 

cancelling and setting aside all claims of appellant 
to certain public lands of the United States,! with¬ 
drawn for use under the Federal reclamation laws, 
and by mandatory injunction to compel appellees 
to consider certain additional applications for 
rights of way across said withdrawn lands. (R. 
2-17.) . | 


(i) 
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STATEMENT OF THE CASE 1 

Since the principal issue was whether appellant 
was found by the Secretary to be entitled to rights 
of way under the act of March 3, 1891, a detailed 
statement of the facts is required. 

Appellant’s suit is brought on the theory that it 
has certain vested rights, acquired through what it 
asserts were approvals of rights of way under the 
act of March 3, 1891 (26 Stat. 1095), and section 2 
of the act of May 11, 1898 (30 Stat. 404), for cer¬ 
tain reservoir and canal sites upon the public do¬ 
main of the United States, upon which alleged titles 
the appellees threaten to cast a cloud by certain 
decisions purporting to set aside all rights of 
appellant in and to said lands. 

Appellees deny that any rights of way were 
granted under the acts of 1891 and 1898 over the 
lands involved in this suit, but that, on the contrary, 
appellant acquired rights with respect to the lands 
involved, which were and are withdrawn under the 
reclamation act of June 17, 1902 (32 Stat. 388), 
solely in virtue of a certain contract (R. 10-17) made 
pursuant to the act of February 21, 1911 (36 Stat. 
925), which said contract authorized the Secretary 
of the Interior to take the action complained of. 
The alleged rights of way under the acts of 1891 
and 1898 were, in appellees’ view of the case, mere 

1 Note.—T he use of italics herein, in quotations, should be 
recognized as supplied for emphasis, unless it is stated, in 
specific instances, that such italics occurred in the matter 
quoted. 



forms adopted to serve the ends contemplated by 
the contract. 

. 

The act of March 3, 1891, is a general act, which 
by sections 18 to 21, inclusive, grants right of way 
“through the public lands and reservations of the 
United States” to any canal or ditch company or¬ 
ganized for the purpose of irrigation, but as to 
lands in reservations provides: 


That no such right of way shall be so 
located as to interfere with the proper occu¬ 
pation by the Government of any such 
reservation, and all maps of location $hall be 
subject to the approval of the Department of 
the Government having jurisdiction of such 
reservation . 


Under this act rights are acquired upon the ap¬ 
proval, by the Secretary of the Interior, of a map 
showing the location of the right of way. The right 
acquired is “neither a mere easement nor a fee 
simple absolute, but a limited fee on an implied 
condition of reverter in the event the grantee 
ceased to use or retain the land for the purpose 
indicated in the act,” and the approval, onee given, 
can not be recalled or annulled by the Secretary. 
(See Kern River Co. v. United States, 257 U. S. 
147, 156.) 


Section 2 of the act of May 11, 1898, authorized 
the use of rights of way secured under the act of 
March 3, 1891, “for the development of power, as 
subsidiary to the main purpose of irrigation.” 
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Beginning with the act of June 17,1902, the Fed¬ 
eral Government has, by a series of acts, authorized 
the construction, under the supervision of the Sec 
retary of the Interior, of irrigation projects in 
certain arid States, including the State of Arizona. 

The act of June 17,1902, prescribes the procedure 
to be followed by the Secretary, and, in section 3, 
makes the following provision for withdrawals: 

That the Secretary of the Interior shall, 

•/ * 

before giving the public notice provided for 
in section four of this Act, withdraw from 
public entry the lands required for any irri¬ 
gation works contemplated under the pro- 
sions of this Act, and shall restore to public 
entry any of the lands so withdrawn when, 
in his judgment, such lands are not required 
for the purposes of this Act; and the Secre¬ 
tary of the Interior is herebv authorized, at 
or immediately prior to the time of begin¬ 
ning the surveys for any contemplated irri¬ 
gation works, to withdraw from entry, ex¬ 
cept under the homestead laws, any public 
lands believed to be susceptible of irrigation 
from said works: Provided, That all lands 
entered and entries made under the home¬ 
stead laws within areas so withdrawn dur¬ 
ing such withdrawal shall be subject to all 
the provisions, limitations, charges, terms, 
and conditions of this Act; that said survevs 
shall be prosecuted diligently to completion, 
and upon the completion thereof, and of the 
necessary maps, plans, and estimates of cost, 
the Secretary of the Interior shall determine 
whether or not said project is practicable 
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and advisable, and if determined to be im¬ 
practicable or unadvisable he shall there¬ 
upon restore said lands to entry; *j * *. 

It will be noted that two forms of withdrawals 
are contemplated—i. e., one embracing lands de¬ 
sired for irrigation works—that is, reservoirs, 
canals, etc.—and another withdrawal of lands which 
are to be served with water. The ‘‘first form” is 
absolute, and the ‘ 4 second form” operates against 
all disposals except under the homestead laws. 

Projects are constructed under contracts let by 

the Secretary of the Interior “in such portions or 

! 

sections as it may be practicable to construct and 
complete as parts of the whole project.” (Section 
4, act of June 17,1902.) The act also provides for 
the designation of the lands to be served with water; 
the assessment and collection of water right 
charges; and the ultimate ownership by the water 
users of the constructed works of the project, 
through reimbursement of the “reclamation fund” 
for the cost thereof. 

The original reclamation act has been amended 
and extended by numerous other acts forming the 
corpus of the reclamation laws of the United States. 
(Title 43, Chapter 12, Sections 371-609,! United 
States Code.) j 

The act of February 21, 1911 (Title 43, Chapter 
12, Sections 523-525, United States Code), is such 
an act, and is entitled: 

An Act to authorize the Government to 
contract for impounding, storing, and ca/r - 





tinge of water, and to cooperate in the con¬ 
struction and use of reservoirs and canals 
under reclmiation projects, and for other 
purposes . 

The first section of the act authorizes the Secre¬ 
tary of the Interior, “in carrying out the provisions 
of the reclamation law,” to contract with Carey Act 
projects, private parties and irrigation districts, to 
store and furnish water to said parties wherever 
facilities provided in connection with a Federal 
project exceed the then needs of the project. 

Under section 2 of the act of February 21, 1911, 
the Secretary is authorized, by agreements with 
non-Federal irrigating agencies, to procure addi¬ 
tional irrigation works and waters. Said section is 
as follows: 

Thati in carrying out the provsions of said 
reclamation Act and Acts amendatory 
thereof or supplementary thereto, the Secre¬ 
tary of i the Interior is authorized, upon such 
terms as may be agreed upon, to cooperate 
with irrigation districts, water users’ associa¬ 
tions, corporations, entrymen, or water users 
for the construction or use of such reservoirs, 
canals, or ditches as may be advantageously 
used by the Government and irrigation dis¬ 
tricts, water users’ associations, corporations, 
entrymen, or water users for impounding, 
delivering, and carrying water for irrigation 
purposes: Provided, That the title to and 
management of the works so constructed 
shall be subject to the provisions of section 
six of said Act: Provided further, That 
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water shall not be furnished from any such 
reservoir or delivered through any such 
canal or ditch to any one landowner in excess 
of an amount sufficient to irrigate one hun¬ 
dred and sixty acres: Provided, That noth¬ 
ing contained in this Act shall be held or 
construed as enlarging or attempting to en¬ 
large the right of the United States* under 
existing law, to control the waters of any 
stream in any State. 

In 1903 the Secretary of the Interior, pursuant 
to the Reclamation Act of June 17, 1902, withdrew 
certain reservoir sites and sites for other irrigation 
works along the Salt and Verde Rivers, and their 
tributaries, in Arizona. Other lands, to be! served 
with water, were withdrawn under the “ second 
form” provided by the Reclamation Act. These 

withdrawals “ included the reservoir sites on the 

| 

* Verde River and practically all of the lands now 

embraced in the plaintiff’s (appellant’s) district.” 
(R. 3,19.) Certain lands sought by appellant were 
unreserved. The amount of unreserved land is not 
shown by the record. 

By the year 1916 a portion of these sites and some 
of the lands withdrawn for irrigation were included 

I 

► in the Salt River project, constructed by the United 

States, pursuant to the act of June 17,1902, ito sup¬ 
ply irrigation from Salt River and from the ordi- 
narv flow of the waters of the Verde RiverJ and it 

•/ 7 ! 

was then recognized that the Salt River project 
would not include all the withdrawn lands. ! (R. 3- 
19.) The bill of complaint avers that all intention 
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of irrigating these lands had been abandoned by 
the Secretary of the Interior (R. 3), but the answer 
denied that averment, stating (R. 19) “that control 
of the withdrawn area was essential to the protec¬ 
tion of the constructed Salt River project and to 
further irrigation in the vicinity should it he ascer¬ 
tained that additional waters were available 

This was one of the issues of fact in the case . 

In the vear 1916 the landowners in the area 
which had been withdrawn for irrigation but 
omitted from the Salt River project, as constructed, 
formed the Paradise-Verde Water Users Associa¬ 
tion, making proper and legal appropriation of all 
of the flood and unused waters of the Verde River 
for use upon the lands of members of the associa¬ 
tion; and, in 1917, the association filed with the 
Land Department an application pursuant to the 
act of March 3, 1891 (26 Stat. 1095), and section 2 
of the act of May 11, 1898 (30 Stat. 404), for a 
right of way for the Horseshoe Reservoir. In 
March, 1918, the Paradise-Verde Irrigation Dis¬ 
trict was organized under the laws of Arizona and 
succeeded to all the rights and interests of the 
association. (R. 3-19.) 

The bill averred that there was a large amount of 
unused waters of the Verde River, exclusive of 
flood waters. (R. 3.) This was denied in the 
answer (R. 19), and no proof of the amount was 
offered. It was admitted by appellees, on the trial 
of the case, that that question was one for the courts 
of Arizona to decide, and any claim of right in the 
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Land Department to decide that matter, notwith¬ 
standing the financial interest of the United States 
in the Salt River project (R. 19), was disaffirmed 
(R. 65). Appellees regard the water-rights ques¬ 
tion as out of this case. 

I 

The Salt River Valley Water Users’ Association, 
a corporation made up of landowners of the Salt 

i 

River project, opposed, before the Land Depart¬ 
ment, the application of the Paradise-Vefde Irri¬ 
gation District for the Horseshoe Reservoir site, 
and filed an application for said site, pursuant to 
the acts of 1891 and 1898. (R. 3-19.) j 

This reservoir site had not been restored from the 
first form reclamation withdrawal, and Secretary 
Payne heard both claimants who were seeking to 
use this site to store waters of the Verde River. 


After due hearing he ruled that the landowners 
along the Verde River (the Paradise-Verde Irriga¬ 
tion District) should be entitled to construct their 
project, unless an agreement for unified ownership 
and control could be reached. (R. A-20i) The 
project then included, in addition to the Horseshoe 
Reservoir applied for, other reservoir and canal 
sites on Cave Creek, Skunk Creek, and New River. 
(R. 3-20.) 

Appellees denied (R. 20) an implication in the 
bill of complaint (R. 4) that the Secretary then 
ruled that the Paradise-Verde Irrigation District 


would be given a right of way under the acts of 

1891 and 1898, in the event no agreement for unified 

; 

control was reached, and asserted that the Secretary 
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then intended to permit the use of the withdrawn 
lands pursuant to a cooperative arrangement pro¬ 
vided for by section 2 of the act of February 21, 
1911, supra. 

This was another issue of fact in the case. 

On May 21,1920, a contract was entered into be¬ 
tween the United States, acting through the then 
Secretary of the Interior, and the Paradise-Verde 
Irrigation District. (R. 4.) 

This contract appears as an exhibit to the bill of 
complaint. (R. 10-16.) It was drawn as between 
the United States and the Paradise-Verde Irriga¬ 
tion District, and the Salt River Valiev Water 
U sers Association, designated respectively as 
parties of the first, second, and third part; and its 
inducement recitals show the scope and purpose of 
the agreement to be as follows: 

Whereas the party of the third part is now 
in the control and management of the Salt 
River project in the State of Arizona, con¬ 
structed under the United States Reclama¬ 
tion Act by the jDarty of the first part: and 

Whereas there are now available addi¬ 
tional waters not now conserved or de¬ 
veloped, but which are susceptible of con¬ 
servation and development and which can be 
beneficially used upon lands lying within 
and adjacent to the said Salt River project; 
and 

Whereas the second and third parties are 
desirous of developing and conserving such 
waters and beneficially using the same, and 
purpose to construct the necessary dams, 
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i 
i 

canals, pumping plants, power plants, and 
irrigation works therefor at their own ex¬ 
pense ; and 

Whereas the said party of the first part is 
desirous of having developed and conserved 
to the fullest economical extent and bene¬ 
ficially used for the purpose of irrigation and 
otherwise all of said waters: j 

Now, therefore, the parties hereto in con¬ 
sideration of the premises and agreements 
hereinafter contained, to be observed, kept, 
and performed on the part of the second and 
third parties hereto, it is mutually agreed as 
follows: * * *. | 

By section one of this contract the United States 
granted to the Paradise-Verde Irrigation District 
“the right and privilege to construct and maintain 
storage reservoirs on the Verde River upon lamds 
withdrawn under the provisions of the reclamation 
act of June 17, 1902, * * * at the Horseshoe 
and Camp Verde reservoir sites, and also for other 
reservoirs on New River, Skunk Creek, and Cave 
Creek.” Said section also provided that the Para¬ 
dise-Verde Irrigation District should “make due 
application under the laws of the United States for 
rights of way over unreserved public lands for such 
dams, canals, and ditches” as might be necessary 
for its project. Section one of the contract also 
provided that the District should apply, under the 

i 

laws of the United States, for the right to construct 
and maintain power plants in connection with these 
dams and canals. 
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Especial attention is invited to these separate 
provisions as to withdrawn and unreserved lands, 
as it will be hereinafter argued by appellees that the 
latter provision contemplated applications under 
the acts of 1891 and 1898 as to unreserved lands 
(not subject to contract under the act of February 
21, 1911), and that such was the reason for refer¬ 
ring to said acts in approvals of certain maps, as 
will be hereinafter related. 

Section 2 of the contract made a grant to the Salt 
River Valiev Water Users Association of a reser- 
voir site, not involved in this suit, upon withdrawn 
lands, and was otherwise identical in its provi¬ 
sions with the section relating to the Paradise- 
Verde Irrigation District. 

By section 3 of this contract the Paradise-Verde 
Irrigation District undertook to proceed diligently 
with the construction of irrigation works on the 
sites granted, which works were described, and were 
to be so constructed as to “not increase the danger 
of damage or loss by floods to the works of the third 
party,” i. e., the Salt River Valley Water Users 
Association. 

Under section 4 of the contract the Salt River 
Valley Water Users Association would have agreed 
to utilize speedily the reservoir site granted to it. 

Section 5 of the act provided that the Salt River 
Valley Water Users Association might, “if it so 
elects,” enlarge its project so as to include the lands 
and works of the Paradise-Verde Irrigation Dis- 
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trict, whose landowners were to be entitled to rep¬ 
resentation on the board of directors and council 

i 

of the Association. Other details of this optional 
merger were provided for in this section, and sec¬ 
tion 6 of said contract also contained provisions to 

I 

be effective “If and in the event the party of the 
third part shall so extend its boundaries,”! etc. 

Nonparticipation in the contract by the Salt 
River Valley Water Users Association was con¬ 
templated, and provision for independent Construc¬ 
tion, with due respect for the rights of the Salt 
River Valley Water Users Association, was made 
bv section 7 of the contract, which was as follows: 

In the event the third party shall not ex¬ 
tend its boundaries and accord to the second 
party proportional representation upon its 
governing boards as hereinbefore provided, 
then the second party agrees that it will at all 
times observe and respect the vested riglits 
of the third party and its shareholders in and 
to the waters of the Verde River heretofore 
appropriated and belonging to the said party 
and its shareholders as presently constituted 
and that it will cooperate with the third 
party whenever requested to the fullest ex¬ 
tent to devise and provide for an! amicable 
adjustment and settlement of their respec¬ 
tive rights to the use of the waters of the 
Verde River. 

1 

By section 8 of the contract it was agreed that all 
construction should be in conformity with the class 
of construction theretofore used and employed by 
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the United States in reclamation construction and 
should be subject to the approval of the Secretary 
of the Interior. 

Under section 9 of said contract it was agreed 
that legal title to storage dams constructed or to be 
constructed “upon lands withdrawn under the 
Reclamation Law,” should remain in the United 
States until otherwise agreed between the parties. 

By section 10 it was provided that nothing in said 
contract should affect any of the rights of the Salt 
River Valley Water Users Association, or its share¬ 
holders, on lands within its project or in water 
rights in the Salt and Verde Rivers, theretofore en¬ 
joyed; and, by section 11, rights under contracts 
between the United States and the Association were 
preserved. 

A limitation of time for construction by the Dis¬ 
trict, with a right to terminate the contract for de¬ 
fault, was provided for in section 12 of the contract 
as follows: 

The party of the second part shall within 
three years from the date hereof show to the 
satisfaction of the Secretary of the Interior 
that it has made arrangements so that the 
necessary funds shall be available for the 
construction required hereunder and shall 
within said period have begun construction, 
and shall prosecute the same diligently so 
that the storage dams herein provided to be 
constructed shall be completed within six 
years from the date hereof. Upon failure 
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of the party of the second part to comply 
with the provisions of this paragraph, or 
within such reasonable extensions of the 
periods herein stated as the Secretary of the 
Interior may allow, the Secretary of the In¬ 
terior may declare this contract abrogated in 
whole or in part . j 

By section 13, it was provided that the contract 
should not become effective as to the Salt; River 
Valley Water Users Association until ratified in 
accordance with its articles of incorporation and 
by-laws. 

This contract was signed by Secretary Payne and 

_ j _ 

by officers of the Paradise-Verde Irrigation Dis¬ 
trict, but was neither signed nor ratified by the Salt 
River Valley Water Users Association. 

On the day following the execution of the con¬ 
tract of May 21, 1920, by the Secretary and the 
Paradise-Verde Irrigation District, the latter (not¬ 
withstanding nonjoinder therein by the Salt River 

_ i 

Valley Water Users Association) sought an en¬ 
largement of said contract, so as to “grant” to the 
district a right to occupy “the strip of land with¬ 
drawn under the Reclamation Act on either jside of 
Verde River from Camp Verde to its mouth for use 
for canals for irrigation and power development,” 

* * * “all structures connected therewith to be 

regarded as a part of and appurtenant to the dams 

! 

constructed on the Camp Verde and Horseshoe 
Reservoir sites, the right to the use of which was 

s 

granted by you in the said contract of May 21st, 
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1920.” Secretary Payne approved this amend¬ 
ment of the contract on May 25,1920. (R. 17.) 

Appellant's contention is that this contract was 
unauthorized and its onlv effect was to revoke the 
reclamation withdrawals. (R. 4.) 

This was another issue in this case and one of the 
law points raised on appeal. 

Shortly after the agreement of May 21,1920, was 
signed, representatives of appellant conferred with 
officials of the General Land Office to ascertain 
what should be done to vest the District with proper 
title to rights of way for the reservoirs and canals 
embraced in its project, and were advised to pre¬ 
pare and file applications for said rights of way 
under the acts of 1S91 and 1898; and, so soon as 
necessary surveys could be made, such applications 
were filed for the New River, Skunk Creek, Camp 
Verde, Cave Creek, and Lower Cave Creek reser¬ 
voir sites, for the Horseshoe, McDowell, and Para¬ 
dise canals, Skunk and Cave Creek feed canals, and 
Cave Creek spreading canal, and power plants 
along the right of way. (R. 5-21.) 

The question of power development in connection 

with the Paradise-Verde project came before the 

Department while appellant’s applications for 

rights of way were under consideration, and the 

Secretary was advised bv Solicitor Maliaffie that. 

» » » 

as to lands withdrawn under the reclamation laws, 
the Paradise-Verde Irrigation District derived its 
rights from the contract under the act of Februarv 
21, 1911, which act was sufficient authority to per- 
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i 

mit them to use certain withdrawn power sites with¬ 
out reference to the Federal Power Commission, 
and also that the acts of 1891 and 1898 were proper 
laws under which the district could derive! rights 
of way over unreserved lands. (R. 38.) 

On December 1, 1920, the Commissioner of the 
General Land Office transmitted to Secretary 
Payne the applications of the Paradise-Verde Irri¬ 
gation District for rights of way, with maps show¬ 
ing the projects. A report and recommendation 
by the Commissioner, which accompanied these 
applications, alluded to the conference referred to 
in paragraph 11 of the bill of complaint, supra (R. 
5), and described what was accomplished, as follows: 

Soon after you entered into contracts with 
the Paradise-Verde Irrigation District— 
May 21, 25, 1920—whereby you granted the 
District certain rights in connection with the 
so-called Salt River Irrigation Project in 
Arizona, representatives of the District vis¬ 
ited this office to ascertain what should be 
done to have the matter properly recorded, 
etc. After a conference, it was deemed ad¬ 
visable and in keeping with the terms of the 
said contracts to have the District prepare 
and file applications for rights of w r ay cover¬ 
ing the project in its entirety, pursuant to 
the provisions of the act of March 3, 1891 
(26 Stat. 1095), and section 2 of the act of 
May 11, 1898 (30 Stat. 404). ! 

j 

This report indicated that the lands were in a 
number of reservations under the jurisdiction of 
the Forest Service, Department of Agriculture, 

i 

i 

i 

i 

i 
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Office of Indian Affairs, and the Reclamation Serv¬ 
ice, all of which had consented to the project. The 
report does not so state, but implies that all knew of 
the contracts, and recites that the Forest Service 
“waives the usual stipulations for the protection of 
national-forest interests”; that the Indian Office re¬ 
quired additional stipulations (R. 39); and that 
“the Reclamation Service opposed the District’s 
said applications * * * but suggested that they 
be approved, if at all, with specific reference to the 
terms of the contracts aforesaid” (R. 39-40.) The 
maps, as submitted, bore citations of the contracts, 
placed thereon in the Land Office, and were ap¬ 
proved on December 1, 1920. (R. 5.) 

The approval indorsement was as follows: 

Pursuant to the provisions of the Act of 
March 3, 1891, 26 Stat. 1095, as amended by 
Sec. 2 of the Act of May 11,1898,30 Stat. 404, 
and in further pursuance of contracts exe¬ 
cuted by me, May 21,1920, and May 25,1920, 
respectively, granting certain rights to the 
applicant company, Paradise-Verde Irriga¬ 
tion District, and subject to the stipulations 
therein set forth, this map in six sheets, 
numbered 1, 2, 3, 4, 6, and 9, is approved so 
far as surveyed lands are shown thereon, sub¬ 
ject to all valid existing rights and to all the 
terms, conditions, and covenants of the stipu¬ 
lation executed on behalf of the said District 
by George D. Christy, its Attorney in Fact, 
under date of October 25, 1920, for the pro¬ 
tection of the Indian interests involved, but 
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reserving rights of way for canals or ditches 
constructed by authority of the United 
States. 

(Signed) John Barton Payne, 

Secretary. 

The act of August 11, 1916, 39 Stat. 506, author¬ 
izes the taxation, by irrigation districts, of unen¬ 
tered public lands, and entered lands upon which 
final certificates have not issued, within the bound¬ 
aries of said district, in the same manner as pri¬ 
vately owned lands in said district are taxed^ wher¬ 
ever an application for this right has been approved 
by the Secretary of the Interior. This approval 
is indorsed upon maps of the project, and the liens 
created by taxes under said act exist for ten years 
after the date of approval of such maps by the Sec¬ 
retary, and may, at the end of that period, be termi¬ 
nated, as to all lands not served by the district. 

In February, 1921, the Paradise-Verde Irriga¬ 
tion District made application under that act of 
August 11, 1916, for the right to tax public lands 
within its project. (R. 6, 21-22.) On June 1, 
1921, the Commissioner of the General Land Office 
forwarded this application to the Secretary of the 
Interior, with a recommendation (R. 40-51) that 
the same be approved. In this recommendation 
the project was summarized for the convenience of 
the Secretary, and the terms of the contracts of 
May 21 and May 25, 1920, were set forth in the 
letter, with a statement (R. 45) that ei Pursuant to 
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this agreement, the district has filed, and the De¬ 
partment has approved, reservoir easements and 
rights of way for canals.” After further discus¬ 
sion of the project, the Commissioner recommended 
the approval of the right to tax public lands in said 
district, stating as reasons therefor: 

After a careful study of all the facts pre¬ 
sented, it is the opinion of this office that there 
have been no developments warranting any 
change in the favorable attitude of the De¬ 
partment, as indicated by its contract of May 
21, V.)2o, whereby the district was given full 
power, under Government supervision, to 
undertake the further development and eco¬ 
nomic use of such water as mav be available 

V 

in the source named, with a view to the 

reclamation of the lands in these vallevs. 
***** 

The Department, by its contract of May 21, 
1920, and subsequent approval of the dis¬ 
trict s reservoir easements and rights of way 
for canals, has granted valuable concessions, 
and it would seem that every avenue through 

which funds mav be made available for the 

* 

completion of this work should be thrown 
open. 

***** 

As one of the means for raising funds, the 
district has presented its application under 
the Act of August 11, 1916, herein consid¬ 
ered, in order that it may levy and collect 
taxes on lands within its boundaries, which 
otherwise would not be subject to such levy. 


21 


Approval under the act of August 11, 1916, was 
given by the Secretary on June 7, 1921, subject to 
the limitations upon said project contained in the 
contracts of May, 1920. This approval was as fol¬ 
lows (R. 22, 51): 

Approved under the act of August 11, 
1916 (39 Stat. 506), as to all public lands, 
subject to entry, and entered lands for which 
no final certificates have been issued, subject, 
however, to the terms of the contract of May 
21, 1920, between the Secretary of the Inte¬ 
rior and the Paradise-Verde Irrigation 
District. 

i 

A copy of the maps bearing this approval was 
transmitted to the local land officers, who were in- 

i 

structed to proceed in accordance with regulations 
under the act of August 11,1916. (R. 35-36.) In¬ 
structions relative to the allowance of desert land 
applications, for lands in the Paradise-Verde proj¬ 
ect, subject to the provisions of the act of August 
11, 1916, were sent to the local officers on June 21, 
1921. (R. 36-38.) These instructions would indi¬ 
cate that the 4 ‘second form” withdrawals, which 

i 

j 

excluded all save homestead entries, had been 
revoked as to lands in the project. 

In the year 1921 a dam was built at fhe Cave 
Creek site by the State of Arizona, the County of 
Maricopa, the City of Phoenix, the Salt River Val¬ 
ley Water Users Association, and the Paradise- 
Verde Irrigation District. The purpose bf build¬ 
ing the dam was flood control, in which all parties 


i 
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were interested. The Paradise-Verde Irrigation 
District contributed the engineering work for this 
dam and over $52,000 toward its cost. By the agree¬ 
ment between the parties constructing the dam the 
use of the waters impounded was secured by the 
Paradise-Verde Irrigation District. (R. 33-34.) 
The total cost of the dam was approximately 
$550,000. (R. 34.) 

Bv 1923 the Paradise-Verde Irrigation District 
had carried on engineering work claimed to have 
cost $300,000, but had been unable to finance con¬ 
struction. (R. 34.) The time for showing ability 
to finance and construct, provided for in section 12 
of the contract of May 21,1920, had expired, or was 
about to expire, and officers of the District came 
before Secretary Fall with a request for a modifica¬ 
tion and extension of the contracts of May 21 and 
May 25, 1920. The scope of this request appears 
in a memorandum (R. 52-56) modifying and ex¬ 
tending said contracts, which teas subscribed to on 
behalf of the Paradise-Verde Irrigation District by 
E. W. Michael, president, who was the only witness 
for the district in the trial of the cause, and who 
admitted seeking modiftcatiofis of the contracts and 
signing the new undertaking (R. 35). 

This memorandum discloses that the modifica¬ 
tions asked were as follows (R. 52): 

(1) Whether the Paradise-Verde Irriga¬ 
tion District should, as prayed for in its peti¬ 
tion, be allowed to include additional lands 
in said district, involving public lands, so as 
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to bring the total area of the district to 
approximately 110,000 acres. 

(2) Whether the Paradise-Verde Irriga¬ 
tion District should be granted an extension 
of time of three years additional to that 
granted in paragraph 12 of agreement of 
May 21, 1920, between the Secretary of the 
Interior and said district. 

(3) Whether paragraph 8 of said agree¬ 
ment should be amended so as to eliminate 
the provision that all construction work of 
the district shall be under the supervision 
and subject to the approval of the Secretary 
of the Interior. 

(4) Whether section 9 of said agreement, 
which requires the legal title to the storage 
dams to remain in the United States; should 
be eliminated and the district allowed to 
acquire full title to said structures. 

It also appears from the recitals therein that the 

• i 

granting of a new contract and extension of the 
original contracts were opposed by representatives 
of the Salt River Valley Water Users Association. 

i 

(R. 52.) In the absence of any record of the cir¬ 
cumstances surrounding the making of the con- 
tracts of 1920, save the contracts “and certain other 
fugitive evidence of a documentary or other char¬ 
acter ” (R. 53), Secretary Fall, nevertheless, found 
the genesis of the rights of the District to have been 
as follows: 

i 

j 

The Secretary finds that in the prior hear¬ 
ing the then Secretary of the Interior en¬ 
tered into the contracts mentioned under 
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representations to which he gave some meas¬ 
ure of credence, that the total area possible 
of irrigation from water reported to be ob¬ 
tainable in the Paradise-Verde District was 
not more than 80,000 acres, and that the Sec¬ 
retary expressed doubts as to whether water 
for the irrigation of that amount of land 
could be obtained. 

It was thereafter concluded that the showings be¬ 
fore Secretary Fall did not warrant enlargement of 
the project, and the enlargement of the project was 
denied. (R. 53.) 

The Secretary also denied a request by the Salt 
River Valley Water Users Association that it be 

9 

awarded a contract entitling that association to use 
the sites granted to the Paradise-Verde District— 
“abrogating the contract” with the said district. 
(R. 54.) 

In the matter of elimination from the contract of 
May 21,1920, the provision for Government owner¬ 
ship of irrigation works contained in section 9 of 
said contract the memorandum recites (R. 55) : 

The Secretary has suggested to the repre¬ 
sentatives of all parties that in event he re¬ 
ceived an assurance at this time from repre¬ 
sentatives of the Paradise-Verde District 
that they had reason to believe that within 
limited periods of six and nine months’ time 
they could convince the Secretary on or be¬ 
fore the expiration of such periods of their 
ability to finance their proposition along lines 
indicated—that is, through the sale of a bond 
issue of approximately $17,000,000—that, as 
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above indicated, the Secretary would grant 
their application in so far as paragraph 9 is 
concerned, wherein it provides for Govern¬ 
ment ownership of the physical structures 
necessary at Camp Yerde, Horseshoe, Bart¬ 
lett dam site, and other points of construc¬ 
tion, including all power-site locations. Hav¬ 
ing received such assurance from represen¬ 
tatives of the district based upon this sug- 
gestion, it is now directed that so much of 
paragraph 9 as provides for retention of title 
to the Government or ownership of the physi¬ 
cal construction shall be stricken out, to the 
end that the parties may be assisted in financ¬ 
ing their proposed project by trusts deed or 
mortgage which they may consider necessary 
upon such physical structure. 

This memorandum was signed by the Secretary, 
and for the District bv E. W. Michael, President 
(R. 56), and although Mr. Michael testified, on the 
trial of the cause, that the District always relied 
upon the rights of way under the act of 1891, but 
relied upon the contracts for power rights, which 
it thought were not carried by the acts of 1891 and 
1898 (R. 34), he admitted signing the amendatory 
agreement of February 23, 1923, which related 
wholly to financing and construction of the 
project in its entirety, and it seems a necessary in¬ 
ference that Mr. Michael was one of the ‘ 4 repre¬ 
sentatives of the district’’ from whom Secretarv 

V 

Fall received assurance that the project would be 
carried out if section 9 of the original contract was 
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modified and an extension was granted (R. 55), and 
that in 1923 the District was actually operating 
under the contracts. Mr. Michael also testified 
that “at the hearing before Secretary Fall in 1923, 
Mr. Hayes, attorney for the District, stated to Sec¬ 
retary Fall that nothing short of unqualified 
approval of the District’s rights of way under the 
Acts of 1891 and 1898 would enable the District to 
finance its project.” (R. 35.) Thus it appears 
that Hayes, at least, was not “relying on the act of 
1891 as to reservoirs, and the contracts as to 
power”—but, on the contrary, realized that the 
contracts were the source of the District’s rights. 

In the year 1923 three applications seeking 
amended locations of the main canal of the project 
and for the Camp Verde and Bartlett reservoirs 
were filed. (R. 7,16, 34.) Secretary Fall declined 
to pass upon them in his memorandum agreement 
of February 23, 1923, leaving them for future con¬ 
sideration “under the law and upon their merits.” 
(R. 56.) 

By a decision rendered October 25, 1923, the 
present Secretary of the Interior, appellee in this 
case, considered an application by the District for 
additional extensions of time under the contracts of 
May, 1920, as amended on February 23, 1923, and, 
after finding that the name of the District had been 
changed to the Verde River Irrigation and Power 
District, that a bond issue of $23,000,000 had been 
voted by the landowners of the District, and that 
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negotiations for construction of the project were 
under way, held (R. 58): 


It is therefore ordered that the tiihe limit 
within which to comply with the terins and 
conditions of the contracts of May 21 and 
May 25, 1920, as modified and amended by 
the order of February 23, 1923, be, and the 
same is hereby enlarged and extended one 
year from February 23,1924—that is to say, 
to and including February 23, 1925—and in 
default of the filing by the Verde River Irri¬ 
gation and Power District on or before Feb¬ 
ruary 23, 1925, of a showing, satisfactory to 
the Secretary of the Interior, that the terms 
and conditions of said contracts have been 
complied with, the same are terminated and 
of no effect. 


By a decision rendered January 16, 1926 (R. 58- 
60), appellee Secretary recited the following ex¬ 
tensions of the contract of May 21, 1920: 

Two extensions were granted and a third 
application for extension was the subject of 
a hearing before me January 15, 1925, at 
which representatives of the district ap¬ 
peared in support of the application, and 
representatives of the Deer Valley jProtec- 
tive Association, representing a parti of the 
landowners in the district, as well asl repre¬ 
sentatives of the Salt River Valley 1 Water 
Users Association appeared in opposition 
thereto. 

After reciting that— 

The Deer Valley Protective Association, 
representing landowners in the district, as 
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stated, objected to further extensions and to 
the carrying out of the district’s plans. 

The Salt River Water Users Association 
has filed objections thereto. 

Individual landowners have complained of 
the assessments being levied on their lands 
to pay the expenses of the district and the 
salaries of its officers. 

Over $300,000 has been raised by the dis¬ 
trict through assessments on the landowners 
for this purpose. No moneys have been ex¬ 
pended for construction work. After more 
than five vears the district has been unable 
to finance or begin construction or to file 
satisfactory evidence that it can finance or 
construct— 

the Secretarv declared the contract of Mav 21.1920, 
terminated. 

Upon a petition for reconsideration of the deci¬ 
sion of January 16,1926, the appellee Secretary, by 
a decision of February 13, 1926, gave a resume of 
previous action and concluded: 

The district has failed within the time 
specified, and within the various extensions 
mentioned, to arrange for the financing of 
construction; has done no construction work, 
and up to the present time has failed to sub¬ 
mit any evidence which satisfies the Depart¬ 
ment that it is or will be able to construct the 
project. 

Accordingly, and in view of the foregoing, 
the petition for reconsideration is denied. 

Under and pursuant to the express terms 
and conditions of the contracts entered into 
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j 

I 

between the Department and the district, 

i 

and under the conditions expressly set forth 
in connection with the rights of way and the 
approval of the district organization, all con¬ 
ditional rights of way granted or made to the 
district for reservoirs, dams, canals, laterals, 
and other structures are herebv canceled and 
set aside. The approval of the district for 
taxation purposes under the Act of August 
11, 1916, likewise conditioned on compliance 
with the terms of the contract of May 21, 
1920, which conditions have not beefi met, is 
also hereby canceled and revoked, j 

The Commissioner of the General Land 
Office is herebv directed to issue notices to all 
parties in interest hereof, and to c^use the 
proper notations to be made upon the records 
of his office and of the local land office, and 
take any further steps which may be neces¬ 
sary to formally carry this decision into 
effect. ! 

Thereupon appellant filed this suit, seeking to 
enjoin the Secretary and the Commissioner from 
promulgating and carrying out the decisions of 
January 16 and February 13, 1926, and by manda¬ 
tory injunction to require them to take up and act 
upon the applications for amended rights of way. 
(R. 8-9.) | 

The Secretary, noting that his previous deci¬ 
sions failed to dispose specifically of these applica¬ 
tions, thereupon did take up and act upon) the said 
applications for amended rights of way, and re¬ 
jected the same, as lands withdrawn for reclama- 
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tion purposes which were required “ for future irri¬ 
gation in harmony with its previous reclamation 
work under the Salt River project, and in protec¬ 
tion of the interests of the United States,” adding 
that “It becomes unnecessary for these reasons to 
decide whether the applications are in conformity 
with the law or the regulations, or to consider the 
qualifications of the applicant.” (R. 65.) 

Thereafter, response to a rule to show cause why 
a preliminary injunction should not issue (R. 17- 
18) and answer to the bill of complaint were duly 
made by appellees (R. 18-25). This answer as¬ 
serted that the contracts of May, 1920, represented 
the sole source of appellant’s right to the with¬ 
drawn lands of the United States, and that the Sec¬ 
retary properly canceled them, in accordance with 
their terms, and further asserted that appellant 
had relied upon the contract for more than five 
years, to the detriment of the United States, and 
was estopped to now deny its validity as the source 
of relations between the parties. 

The Chief Justice in the Court below ruled 
(R. 29), on a motion to strike out the answer 
(R. 26) and the response to the rule to show cause 
(which was also appellees’ answer) (R. 18-25), 
that the plaintiff’s theory, that it had vested rights 
under the acts of 1891 and 1898, had no application 
to the case exhibited by the bill and answer, and, 
further, that its reliance upon the contract until 
all benefits thereunder were exhausted rendered 


inequitable its present attempt to have said con¬ 
tract declared void. j 

While the Associate Justice before whom the case 
was tried rendered no opinion, he evidently reached 
the same conclusion on the bill, answer, and evi¬ 
dence as did the Chief Justice upon the bill and 
answer. (R. 31.) 

ARGUMENT 

i 

I ! 

1 

Appellant’s rights are under act of February 21, 1911 


The principal issues in the case are of fact The 
trial court has sustained appellees’ view that no 
rights of way were granted to the appellant District 
under the acts of March 3, 1891, May 11, 1898, and 
August 11, 1916, but, on the contrary, that the Dis¬ 
trict’s rights were granted pursuant to contracts 
made under authority of section 2 of the ! act of 
February 21, 1911, and that said District, having 
secured all benefits possible under the contract with¬ 
out questioning its validity, can not now, in equity 
and good conscience, assail the contracts of claim 

j 

rights inconsistent therewith. (R. 29, 31.) j 
Appellant’s case proceeds on the theory that it 
filed applications under the act of March $, 1891, 
which were formally correct, that Secretary Payne 
found them to be correct and approved them, at the 

i 

same time attempting to lessen the estate thereby 
created by conditioning such approvals upon the 
terms of certain contracts. 


! 
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This theory is out of harmony with what the 
records of the Land Department showed was done 
by Secretary Payne, and the answer filed in the 
cause denied that said Secretary ever approved 
rights of way under the act of March 3, 1891, as to 
withdrawn lands, the only areas contended for in 
this suit, and averred that all rights with respect 
thereto came from contracts authorized by the act 
of February 21, 1911. 

Official orders constituting the action taken by 

Secretarv Pavne and his successors in office were 
•/ * 

clearly material and relevant to this issue, and 
clearly warranted the finding of the trial court that 
appellant acquired no rights save under the act of 
February 21, 1911. 

Practically all these lands were, and still remain, 
withdrawn for reclamation purposes under the act 
of June 17, 1902, and acts supplementary thereto. 
The act of February 21, 1911, was such an act. 

That lands withdrawn for any public purpose are 
not subject to entries inconsistent with said with¬ 
drawals is well settled. (United States v. Midwest 
Oil Company, 236 U. S. 459.) Restorations of lands 
from withdrawals are by formal orders of the au¬ 
thority which made them, and rights can not be 
initiated prior thereto. (United States v. Norton, 
C. C. A., 19 F. (2d) 836.) That reclamation with¬ 
drawals are subject to this rule has been expressly 
decided by this honorable Court. (United States ex 
rel . Harden v. Fall, 51 Appeals, D. C., 100.) 
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Lands withdrawn for reclamation purposes are 
restored by special procedure prescribed by Instruc- 

t 

tions of June 12,1914, 43 L. D. 274. These instruc¬ 
tions contemplate recommendations for restoration 
to be made by the Reclamation Service to the Sec¬ 
retary, approval thereof by said Secretary, and the 
issuance of a formal notice prescribing the condi¬ 
tions on which further entries of the land may be 

made. It is not claimed by appellant that such a 

« 

notice issued as to the lands in question. 

I 

The act of March 3, 1891, was a grant of rights 
of way across the public lands and reservations of 
the United States. As to lands within reservations, 
such rights were granted only when the rights of 
way sought by an applicant under said act would 
not interfere with the use of the lands bv the Gov- 
eminent, and the officer of the United States having- 
supervision of the reserved area was vested with 
discretion to approve or disapprove maps 6f lands 
within said reservations. (Section 18, act of March 
3, 1891.) j 

The settled practice of the Land Department was 
to reject applications for rights of way, under the 
act of March 3, 1891, over lands withdrawn for 
reclamation purposes whenever it appealed that 
the rights of way sought would interfere with the 
use of the lands for reclamation purposes. (W. 
Grant Whitney, 33 L. D. 646; Francis W. Bosco 
et ah, 39 L. D. 104; D. C . MacWalters, 41 L. D. 
425; Boughner v. Magenheimer et ah, 42 L. D. 595.) 

i 

I 

i 

j 

i 

! 

> 

i 

! 

I 
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In the Bosco case, above cited, it was expressly 
declared that the Secretary was without authority 
to approve rights of way over withdrawn lands, sub¬ 
ject to conditions for the protection of reclamation 
interests, and if appellant's theory was supported 
by the facts, Secretary Payne would have violated 
the rulings of his own Department. That he did 
not do so is shown bv the record, and that what he 
did do was expressly provided for by an earlier 
decision of the Department, i. e., the MacW alters 
decision, supra, in which the following procedure 
was prescribed where an irrigation district wished 
to use lands withdrawn and needed for reclamation 
purposes: 

An application for an easement under sec¬ 
tions 18 to 21 of the act of March 3,1891, for 
a site of an irrigation reservoir, the utili¬ 
zation of which might jeopardize the success 
of a government reclamation project, should 
not be granted, but authority to construct 
such reservoir, under the supervision and 
control of the Secretarv of the Interior, may 
be granted under the provisions of section 2 
of the act of February 21,1911. (Syllabus.) 

The record shows that in May, 1920, Secretary 

Pavne had an active interest in the reclamation of 
* 

arid lands through the use of withdrawn storage 
sites along the Verde River and its tributaries, and 
that when asked to choose between the lands of 
appellant District and other lands of the Salt River 
Valiev Water Users Association, which also had 

7 

water rights in the Verde River, under State law, 
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Secretary Payne decided in favor of appellant’s 
land, but urged that said District merge with the 
Association. ! 

The terms of the contract of May 21,1920, its pro¬ 
visions as to both withdrawn and unreserved lands, 
the authority to supervise and approve construc¬ 
tion, the provision for ownership by the Govern¬ 
ment of all constructed dams (a provision modified 
in 1923), and the provision that the rights granted 
by the contract could be terminated for failure of 
the District to finance or construct its project, were 
all in harmony with the provisions of the act of 
February 21,1911, and negative the thought,: urged 
by appellant in the court below, that Secretary 
Payne, by making the contract, in effect vacated the 
withdrawals. 

The record shows that the preparation of appli¬ 
cations and maps of appellant’s project under the 
acts of 1891 and 1898, as a whole, instead of only as 
to the unreserved lands, as provided by the con¬ 
tract of May 21, 1920, was in order “to have the 

i 

matter properly recorded, etc., * * * in keep¬ 

ing with the terms of said contracts.” (R. 39.) 
The record also shows that the Forest Service 
waived its usual stipulations for protection of re¬ 
served forests, clearly because the contracts made 
the stipulations usually required unnecessary. It 
shows that the appellant’s applications were not 
referred to the Federal Power Commission, as to 
withdrawn lands, upon the advice of Solicitor Ma- 
haffie that the act of February 21,1911, under which 
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rights were granted appellant, authorized the use of 
lands under contract for power purposes; and that 
the Reclamation Service opposed appellant’s proj¬ 
ect, and gave its consent to approval thereof only 
upon specific reference to the terms of the contracts. 
The record also shows (R. 5, 39) that special stipu¬ 
lations for protection of Indians whose lands were 
involved were made the matter of separate agree¬ 
ments, and if appellant’s theory be sound, these 
stipulations were also void, and the Indians without 
the protection intended to be secured to them. 

These were the conditions under which approvals 
of the maps of appellant’s project, “in its entirety,” 
were given bv Secretary Pavue on December 1, 
1920, and show clearly that the contract of May 21, 
1920, as amended on May 25,1920, was regarded as 
binding and effective. The references to the acts 
of 1891 and 1898 related to the unreserved lands 
referred to in paragraph 1 of the contract of May 
21, 1920, and the approvals, “in further pursuance 
of contracts executed by me,” related to withdrawn 
lands. The areas which were unwithdrawn were 
apparently so useless to appellant, without the 
withdrawn lands, that it did not see fit to disclose 
the same further than to aver in the bill that the 
withdrawals included the reservoir sites on the 
Verde River, “and practically all the lands now 
embraced in plaintiff’s district.” While this suit 
has been confined to the withdrawn lands, the refer¬ 
ences to the acts of 1891 and 1898, on the maps, are 
explained by the existence of unreserved lands, as 
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to which rights of way under these acts were to be 
secured, in accordance with section 1 of the contract 
under the act of February 21, 1911. Solicitor Ma- 
haffie so advised Secretary Payne just prior to 
approval of these maps. (R. 38.) 

It will be recalled that the exact areas covered by 
the contract of May 21, 1920, were not set forth 
therein, and these maps were made the record 
sources for information on that point, and were 
necessary, to have the whole project 4 ‘properly 
recorded, etc.” 

Counsel for appellant have inadvertently erred, 

on page 20 of their Brief, when they state that the 

letter set forth therein, dated June 21, 1921, was a 

letter of transmittal and instructions with respect 

of the maps approved December 1,1920. The letter 

shows on its face that it related to the approval, on 

June 7, 1921, of appellant’s district for taxation 

purposes under the act of August 11, 1916, and, as 

appears from the record (R. 35), was introduced to 

corroborate testimony by Mr. Michael, President of 

appellant District, that he did not know until 1926, 

that the approval given under said act of 1916 was 

limited bv reference to the terms of the contracts 
•/ 

of May, 1920. This error of fact necessarily viti¬ 
ates arguments predicated thereon, appearing on 
pages 34-40 of the Brief. 

The letter actually sent with the maps approved 
on December 1, 1920, was in the form set forth in 
the Appendix hereto. This, the Court may judi¬ 
cially notice (Santa Fe Pacific R. Co. v. Payne, 50 
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Appeals, D. C., 95). This letter shows that the maps 
and contracts were forwarded to the Register and 
Receiver, who were directed to “file the inclosures 
and make appropriate notations on your records.” 

The nonjoinder of the Salt River Valley Water 

% 

Users Association in the contract of May 21, 1920, 
did not render that instrument void or furnish a 
reason for approving maps of appellant’s project 
under the acts of 1891 and 1898. Analysis of the 
contract shows that there were no considerations to 
be performed as between the appellant District and 
the Association. Each received a separate and dis¬ 
tinct grant, and the fact that appellant agreed to 
give the Association certain rights in exchange for 
a grant from the United States did not make 
joinder of the Association necessary. Moreover, 
the nonjoinder of said Association was expressly 
provided for in the contract, and if any doubt could 
exist as to whether the contract failed for non¬ 
joinder of the Association, such doubt must vanish 
when it is noted that for five years the District 
relied exclusively upon the contract. 

The suggestion of appellant in pages 40 and 41 
of its Brief, that a duty existed in the Secretary 
of the Interior to restore from withdrawal all lands 
not utilized in connection with the Salt River proj¬ 
ect, and hence that the effect of approvals of maps 
of its project was a restoration of said lands, has 
been effectively answered by the Supreme Court 
of appellant’s State, in a case involving these same 
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withdrawals, and is especially interesting since the 
report of the case shows that appellant was one of 
the parties defendant and necessarily opposed an 
attack upon said withdrawals, upon the grounds 
here urged. This was the case of Verde Water & 
Power Co. v. Salt River Valley Water Users’ Ass’n 
et al., 197 Pac. 227, in which the Plaintiff asserted 
rights to the Horseshoe Reservoir site, pursuant to 
section 2339, Revised Statutes, and by reason of 
appropriations of the waters of the Yerde River 
under the laws of Arizona. After reciting the con¬ 
tentions of the Plaintiff that the Secretary wrong¬ 
fully withheld in withdrawals lands in excess of 
those actually used in the Salt River project, and 
that the effect of giving notice of the extent of said 
project was to restore said lands, the Court judi¬ 
cially noted that the notice promulgated did not pur¬ 
port to restore the additional lands, and, speaking 
of the right of the Secretary to retain theift in a 

i 

state of withdrawal, said: 

It will be observed that no facts are stated 
in these allegations from which fraud will 
necessarily be inferred or presumed, and 
nothing is charged as done or performed un¬ 
der the influence of corrupt motives or by 
corrupt means. The whole charge is couched 
in general and vague terms, and consists 
principally of arguments and conclusions in 
which the action of the Secretary of the In¬ 
terior, in making the withdrawal, is char¬ 
acterized, in effect, as fraudulent and col- 


i 

i 


40 


lusive, only because such withdrawal is sup¬ 
posed to be adverse to what plaintiff claims 
its rights to be. 

The official acts of the Secretary of the 
Interior are presumed right and regular and 
free from fraud, and it would be an unheard 
of thing for a court of equity to set aside a 
solemn record of the Land Office or give the 
plaintiff injunctive relief against a defend¬ 
ant on such loose, inconclusive, and untra- 
versable allegations of fraud. (10 R. C. L. 

• 415, 416. Z7. S . v. Atherton, 102 U. S. 372, 
26 L. Ed. 213; Marquez v. Frisbie, 101 U. S. 
473, 25 L. Ed. 800.) 

After stating the contention of the Plaintiff that 
it had rights in the withdrawn areas by reason of 
valid appropriations of the voters under the laws 
of Arizona, an argument now advanced by appel¬ 
lant, the Court concluded: 

The order of July 27, 1903, has never been 
set aside. No valid claim to the lands em¬ 
braced in the order could be initiated by the 
plaintiff in the presence of such withdrawal, 
and the notices of appropriation posted on 
May 4,1905, January 25,1909, July 23,1910, 
November 4, 1912, and March 6, 1916, w’ere 
unavailable for any such purpose or pur¬ 
poses. ( Hamblin v. Western Land Co., 147 
IT. S. 531, 536,13 Sup. Ct. 353, 37 L. Ed. 267; 
Wood v. Beach, 156 IT. S. 548, 15 Sup. Ct. 
410, 39 L. Ed. 528; Spencer v. McDougal, 159 
U. S. 62, 15 Sup. Ct. 1026, 40 L. Ed. 76; 
United States v. New Orleans Pac . Tty. Co., 
248 U. S. 507, 39 Sup. Ct. 175, 63 L. Ed. 388.) 
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What has already been said effectually 
disposes of the contention that the plaintiff 
acquired an easement in the lands of the 
Horseshoe reservoir site by virtue of a com¬ 
pliance with the provisions of paragraphs 
5337 and 5338, Revised Statutes of Arizona 
1913 If it were otherwise, the effect would 
be to take from the United States “ their own 
lands, against their own will, and against 
their own laws.” The laws of the United 
States in reference to the disposition of the 
public lands of the United States are para¬ 
mount and exclusive. (Utah Power & Light 
Co. v. United States, 243 U. S. 389, 37 Sup. 
Ct. 387, 61 L. Ed. 791.) 

It is clear, therefore, that appellant’s applica¬ 
tions were never considered upon their merits, that 


the most of the land being withdrawn for reclama¬ 
tion purposes, the Secretary of the Interior has, 
under the act of March 3,1891, a judgment and dis¬ 
cretion which he is entitled to exercise as to rights 
of way across said withdrawn areas, that he did ex¬ 
ercise that discretion, to the extent of making a 
contract under the act of February 21,1911, in lieu 
of an approval under the act of March 3, 1891, the 
effect of which was to deny said applications, as con¬ 
templated by the MacWatters decision supra. 

Thus we find judgment and discretion vested by 
law in the Secretary, by the act of 1902, to make 
withdrawals; by the act of 1891, to deny formally 
correct applications under said act, when the rights 


of way sought would interfere with the use; 


bv the 
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Government of withdrawn or reserved lands; and, 
by the act of February 21, 1911, to make contracts 
with irrigation districts for construction works and 
the use of lands withdrawn for reclamation pur¬ 
poses. 

That the courts are without authority to review, 
revise, or set aside any action taken in the proper 
exercise of this discretion is well settled. ( Decatur 
v. Paulding, 14 Pet. 497; Marquez v. Frisbie, 101 
U. S. 473; Riverside Oil Company v- Hitchcock, 190 
U. S. 316; United States ex rel. Ness v. Fisher, 223 
U. S. 683; United States ex rel. McKenzie v. Fisher, 
39 Appeals D. C. 7; Wade v. Fisher, 39 Appeals 
D. C. 245; Handel v. Lane, 45 Appeals D. C. 389; 
United States ex rel. Hall v. Lane, 48 Appeals D. C. 
279.) 

The situation existing in the case of Noble v. 

Union River Logging Co., 147 U. S. 165, and other 

cases relied upon by appellant, does not exist in this 

case. There all judgment and discretion vested by 

law in the Secretary of the Interior had been exer- 

%/ 

cised favorably to the claims presented under the 
public land laws, and the Secretary thereafter at¬ 
tempted to go further and impose conditions not 
authorized by law. The facts in this case are other¬ 
wise. The Secretary proposed, and appellant ac¬ 
cepted, a substitute for rights under the act of 
March 3,1891. This he was authorized to do by the 
act of February 21, 1911, and the facts amply dis¬ 
close that had no contract been made appellant 
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would have been denied all right to use the reservoir 

s 

sites and other withdrawn lands. The suggestion 
that the presentation of an application in accord¬ 
ance with the law and the regulations, as to form, 
made it obligatory upon the Secretary to approve 
maps of appellant’s project, ignores the provision 
in section 18 of said act, with respect to reserva¬ 
tions, and if sound, would mean that every reclama¬ 
tion withdrawal made under the act of June 17, 
1902, was subject to invasion by any party making 
a formally correct application therefor under the 
act of March 3, 1891. 

This honorable Court, in the case of United States 
ex rel. Harden v. Fall, supra , had before it an appli¬ 
cation to make a homestead entry, under an act 
allowing such entries, under special conditions, 
upon lands “reserved for irrigation purposes.” 
The Land Department had construed that act as not 
applying to lands withdrawn for construction work, 
under the first form of reclamation withdrawal, 
and in sustaining that view the following statement, 
which is peculiarly applicable to this case, was 
made: 

i 

It is inconceivable that Congress should 
have contemplated that lands withdrawn 
from the public domain for construction pur¬ 
poses should be subject to entry until it was 
finally determined that such lands were not 
so necessary and a declaration by the Sec¬ 
retary to that effect had been made. Other¬ 
wise, it would be possible for entrymen to 
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obstruct the construction work by entering 
lands reserved for that purpose. 

This construction has been adopted and 
followed by the Secretary, and will not be 
disturbed if it can be consistently upheld. 

That this court will sustain the interpretation 
given the act of February 21, 1911, by the Secre¬ 
tary, if said interpretation is a possible one, is also 
clear from the opinion in O'Brien v. Lane, 40 Ap¬ 
peals, D. C., 493, wherein it was said of an interpre¬ 
tation of the homestead laws by the Secretary: 

The interpretation and application of 
these acts is within the jurisdiction con¬ 
ferred upon the Secretary of the Interior. 
He is vested with authority to administer the 
affairs relating to the management and dis¬ 
position of the public lands of the United 
States. In the exercise of this power he is 
required to construe the laws enacted for his 
direction, and, so long as his construction 
is a possible one, it will not be controlled by 
injunction or mandamus. ( United States ex 
rel. Ness v. Fisher, 223 U. S. 683, 56 L. ed. 
610, 32 Sup. Ct. Rep. 356.) This familiar 
rule has been announced in manv recent de- 
cisions of this court. 

The act of August 11, 1916, supra, requires ap¬ 
proval by the Secretary of the project of an irriga¬ 
tion district seeking a right to tax public lands and 
lands entered under the public land laws and upon 
which final certificate shall not have issued within 
said district. The regulations under said act (46 
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L. D. 307) require, among other things, the fol¬ 
lowing : 

A statement setting forth concisely the 
legal address of the district; the date!when, 
by court decree or otherwise, it was finally 
declared to be fully organized; the narhe and 
title of all officers of the district, qualified 
at the date of the filing of the application; 
the gross amount of land embraced in the dis¬ 
trict ; the amount of irrigable land within the 
district; the amount of privately owned land 
within the district; the amount of entered 
land for which final certificate has not issued; 
the amount of land embraced within si with¬ 
drawal for a United States reclamation 

I 

project; the amount of land otherwise with¬ 
drawn (within Indian, forest, power site, or 
other withdrawal); how much (per cent) of 
the project has been completed; what bond 
issue, if any, has been finally consummated, 
and the present bonded debt; whether con¬ 
tract has been made with the United States, 
under the reclamation act of June 17, 1902 
(32 St at, 388), or is pending, and, if any such, 
the date thereof; and any other facts or cir¬ 
cumstances which would throw light on, or be 
pertinent to, a full understanding of the 
present condition or future prospects!of the 
district. 

i 

The record shows that in this case the rights of 
the project were set forth as under the contract of 
May 21,1920 (R. 40-51), and approval was limited 
to the term covered by said contract. In revoking 
the approval given, the Secretary was acting within 
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the limits of his judgment and discretion. The 
right to release liens which have attached through 
valid assessments is deferred, under the law, for a 
period of ten years from date of approval of the 
District’s maps, and has no application to the right 
to tax, which alone was terminated by the Secre¬ 
tary’s decision. 

II 

The bill is without equity 

The record shows that appellant, for more than 
five years, relied upon the contract of May 21,1920, 
and that it secured a modification and extension 
thereof from Secretary Fall in 1923, by reason of 
representations, made by officers of the district, 
that if the contract was modified and extended it 
would be able to carry out the reclamation work 
prescribed in the contract and desired by the 
United States. Other extensions were granted 
upon similar showings, and it was not until the 
appellee Secretary found that the District showed 
no evidence of ability to finance and construct its 
project, warranting continuance of the cooperative 
agreement made in 1920, that appellant gave any 
intimation that it regarded the approvals of maps 
in 1920 as vesting it with rights under the act of 
March 3, 1891. During the period intervening, the 
United States has been prevented from making 
other arrangements for the use of the withdrawn 
reservoir sites. The memorandum agreement made 
by Secretary Fall in 1923 shows that a request by 
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the Salt River Valley Water Users Association 
for a contract to develop these sites was denied, in 
favor of appellant, who had just made representa- 
tions that if the contract were extended it could 
and would fulfill its obligations. If appellant was 
relying upon rights under the act of March 3, j 1891, 

i 

it should at that time have so declared in order 
that the future relation of the parties could have 
been determined. 

i 

Appellant is vested with no equities with respect 
to the Cave Creek reservoir which the decisions 
complained of will impair. That reservoir was 
built for flood control by five parties. Aside from 
engineering work, appellant’s contribution was less 
than one-tenth the cost of the dam which was con¬ 
structed, and its rights therein were and are se¬ 
cured by agreement with the other parties. There 
is nothing in any of the Secretary’s decisions which 
purports to deprive it of any of those rights. 

in j 

I 

Conclusion 

I 

i 

This case is an example of “an hypothesis slain 
by a fact,” the fact being that appellant never ac- 

i 

quired any rights, as to the lands in this suit, under 
the act of March 3, 1891. Its rights were under a 
contract authorized bv the act of February 21. 1911, 
and the situation disclosed clearly warranted the 
conclusion of the trial court, that— 

It is sufficient to say that the Secretary of 
the Interior was given power by the Act of 
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February 21,1911, 36 Stat. 925, to do the acts 
complained of. The cases cited to the effect 
that the Secretary may not impose condi¬ 
tions unless Congress has authorized him to 
do so have no application. 

The bill is without equity in any event as 
the plaintiff and its predecessor accepted 
the contract, got extensions of time to per¬ 
form and were treated altogether fairlv by 
the defendant and his predecessor in office. 
Now that plaintiff has not by performance 

shown its ability to carrv out the terms of 

%> «/ 

the contract having had its benefits it for 
the first time attacks it. The United States 
has interests which should be protected 
against such inequitable conduct. 

This decision was clearlv concurred in bv the 

•/ * 

Court upon the trial of the cause, and the decree 
dismissing the bill should be affirmed. 

Respectfully submitted. 

Donald V. Hunter, 

Attorney for Appellees . 


I 

! 


APPENDIX 


Department of the Interior, 

General Land Office, j 
December 6,1920, 

Paradise-Verde Irrigation District. Transmitting 

copy of approved map 

Register and Receiver, j 

Phoenix. Arizona, 

? \ 

Sirs: Pursuant to the provisions of the a<£t of 
March 3,1891 (26 Stat. 1095), and section 2 of the 
act of May 11, 1898 (30 Stat. 404), and in further 
pursuance of certain contracts executed by the Sec¬ 
retary of the Interior May 21 and 25, 1920, respec¬ 
tively, the Secretary of the Interior approved a 
map in ten sheets of an irrigation project in your 
district. Copy of the map and of the field notes of 
survey are herewith inclosed, together with copies 
of the contracts aforesaid. Pile the inclosureS and 
make appropriate notations on your records. 

Very respectfully, 

John McPhaul, 

Acting Assistant Commissioner, 

12-2-Seg. 
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